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PREFACE 


This  report  examines  the  charges  and  countercharges  in  the  debate 
over  fairness  and  equity  in  U.S. -Japan  relations.  The  study  assesses 
various  dimensions  of  the  “fairness  issue”  and  the  degree  to  which 
economic  factors  are  responsible  for  the  controversies.  The  report 
also  summarizes  efforts  to  resolve  specific  disputes.  The  study  is  part 
of  a  project  on  Fairness  and  Equity  in  U.S.-Japan  Business  and 
Government  Relations,  sponsored  by  the  RAND  Center  for  U.S.- 
Japan  Relations. 

The  study  is  designed  to  stimulate  dialogue  on  an  important  public 
policy  issue  facing  Japan  and  the  United  States.  The  report  should  be 
of  interest  to  public  and  private  groups  in  Japan  and  the  United 
States  concerned  with  the  U.S.-Japan  relationship. 


SUMMARY 


The  increasing  economic  interdependence  between  Japan  and  the 
United  States  constitutes  an  important  and  generally  positive  devel¬ 
opment.  in  the  global  economic  system.  The  greater  availability  of 
investment  capital,  joint  ventures  between  Japanese-fin4  American 
corporations,  and  higher  quality  goods  and  services  have  benefited 
citizens  of  both  societies.  Nevertheless,  charges  and  countercharges 
about  unfairness  in  bilateral  economic  relations  appear  to  be  a  grow¬ 
ing  threat  to  the  U.S.-Japan  relationship.  The  stakes  cannot  be  over¬ 
stated.  The  two  countries  account  for  nearly  two-fifths  of  the  world's 
gross  national  product.  The  NichiBei  (Japan/American)  economy  will 
remain  one  of  the  main  engines  of  global  economic  growth  for  the 
foreseeable  future;  any  developments  that  threaten  to  undermine  it 
would  have  enormous  consequences  for  the  future  of  the  international 
economy. 

There  is  substantial  confusion  and  misunderstanding  about  what 
Japanese  and  Americans  mean  by  “fairness.”  Fairness  disputes  be¬ 
tween  Americans  and  Japanese  involve  one  or  more  of  three  common 
elements:  equality  of  treatment,  respect  of  individual  rights,  and  due 
process.  Japanese  and  Americans,  living  in  radically  different  social 
and  cultural  contexts,  interpret  these  common  elements  differently; 
the  result  is  confusion  and  conflict.  Americans  frequently  argue  for  a 
form  of  equal  treatment  called  reciprocal  treatment — that  they  should 
be  treated  in  Japan  the  same  way  the  Japanese  are  treated  in  the 
United  States.  The  Japanese  typically  respond  that  American  busi¬ 
nessmen  in  Japan  are  treated  the  same  way  Japanese  businessmen  in 
Japan  are  treated.  This  is  a  form  of  equal  treatment  labeled  national 
treatment.  There  also  appear  to  be  differences  in  the  way  most 
Japanese  and  Americans  treat  the  concept  of  rights  and  the  concept  of 
procedural  fairness. 

This  report  uses  comparative  material  collected  in  Japan  and  the 
United  States  to  assess  the  extent  of  fairness  grievances,  the  relation¬ 
ship  of  these  concerns  to  economic  factors,  and  the  ways  in  which  the 
concerns  are  being  addressed.  The  report  also  summarizes  the  main 
Japanese  and  American  fairness  concerns  and  arguments.  We  em¬ 
ploy  four  sources  of  information:  a  content  analysis  of  mjyor  newspa¬ 
pers  in  Japan  and  the  United  States,  litigation  involving  Japanese 
and  American  corporations,  histories  of  disputes,  and  evidence  on  the 
most  prevalent  arguments  of  both  sides. 


vii 
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The  newspaper  content  and  litigation  analyses  indicate  that  unfair¬ 
ness  grievances  increased  substantially  throughout  the  1980s.  U.S. 
fairness  grievances,  as  measured  by  the  content  analysis,  appear  to 
correlate  with  the  U.S.  bilateral  trade  deficit  with  Japan.  However, 
grievances  at  the  industry  level  do  not  appear  to  be  simply  a  function 
of  the  size  or  the  change  in  the  bilateral  deficit  in  those  industries. 
Other  factors — such  as  a  trend  toward  disputes  in  high-technology 
industries  and  issues  relating  to  foreign  investmtihth-appear  to  be  in¬ 
creasing  in  importance. 

U.S.  fairness  grievances  tend  to  be  expressed  as  specific  claims  about 
economic  matters,  whereas  Japanese  fairness  grievances  emphasize 
American  interference  in  their  domestic  politics  and  economy. 
Neither  side  agrees  on  the  nature — and  therefore  the  cause — of  the 
problem.  The  United  States  argues  that  Japan  is  not  an  open  econ¬ 
omy,  that  Japan  accords  neither  reciprocal  nor  national  treatment  to 
foreign  businesses.  The  Japanese  view  U.S.  macroeconomic  policy 
failure  as  the  principal  cause  of  the  fairness  dispute.  There  is  rep¬ 
utable  economic  evidence  for  both  positions.  This  lack  of  agreement 
between  the  parties  in  the  dispute  has  led  to  the  current  impasse. 

This  report  offers  various  possible  implications  and  suggests  that  the 
situation  is  urgent  and  requires  attention  by  policymakers  in  both 
countries.  Given  the  intractability  of  the  dispute  documented  in  this 
study,  we  join  policy  analysts  who  predict  a  negative  policy  spiral  in 
both  countries.  The  probable  policy  direction  is  -what  might  be  called 
patchwork  protectionism — an  increase  in  VRAs  (voluntary  restraint 
agreements)  and  more  formal  trade  and  investment  barriers.  The 
fairftess  issue  is  serious  and  enduring,  the  question  is  not  whether  the 
issue  will  soon  decline  but  how  leaders  will  deal  with  it. 
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1.  INTRODUCTION 


BACKGROUND 

Fairness  and  equity  in  U.S.-Japan  relations  is  the  label  frequently 
used  in  the  policy  debate  over  economic  tensions  between  the  United 
States  and  Japan.  The  policy  debate  emerged  in  the  late  1970s  when 
the  long-established  American  steel  and  automobile  firms  first  faced 
formidable  economic  challenges  from  Japanese  competitors. 
Japanese  success  in  these  industries  was  followed  in  the  1980s  by  in¬ 
creasing  Japanese  success  in  the  U.S.  market  for  semiconductors  to 
go  along  with  earlier  comparable  successes  in  consumer  electronics. 
By  the  end  of  the  1980s,  Japan  appeared  ready  to  challenge  U.S. 
dominance  of  supercomputers  and  related  high-technology  areas  such 
as  telecommunications.  Did  the  Japanese  possess  superior  organiza¬ 
tion,  technology,  or  lower-cost  capital?  Or  did  the  success  result  from 
government  aid  to  industries  or  unfair  business  practices? 

The  discourse  itself  is  not  an  academic  debate.  The  charges  and 
countercharges  over  economic  unfairness  are  rooted  in  conditions  of 
real  as  well  as  imagined  injury.  However,  perhaps  because  Japanese 
and  Americans  live  in  such  different  social  and  cultural  contexts, 
there  is  substantial  confusion  and  conflict  over-the  meaning  and 
principal  explanation  of  the  fairness  debate.  Indeed,  the  1988  semi¬ 
nal  Japanese  work  on  the  subject,  Kokusai  Seisaku  Chosakai 
(Cultural  Confusion  in  the  NichiBei  Economy — Differences  in 
National  Perceptions  of  “Fairness”),1  emphasizes  the  cultural  under¬ 
pinnings  of  the  disputes.  In  contrast,  this  report-focuses  on  the  eco¬ 
nomic  conflicts  between  the  two  countries.  We  investigate  whether 
unfairness  grievances  are  largely  a  function  of  growing  economic  in¬ 
terdependence  between  the  two  countries.  With  increased  economic 
interdependence — U.S.-Japan  total  trade  grew,  in  nominal  terms, 
from  $45  billion  to  $145  billion  between  1980  and  1989— come  new 
constraints  and  opportunities.  The  opportunities  are,  of  course,  con¬ 
siderable.  The  large  number  of  joint  ventures  attest  to  the  potential 
benefits  of  Japanese  and  American  corporations  working  together — 
sharing  capital,  organization  and  marketing  strategies,  and  markets. 


1The  authors  of  the  work  equate  equity  with  fairness,  as  do  other  studies  on  the 
subject.  Hence,  we  shall  use  fairness  and  unfairness  to  mean  equity.  We  will  also  use 
grievance  as  a  generic  category  for  terms  such  as  concerns,  disputes,  claims,  and  com¬ 
plaints. 
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Consumers  also  benefit  from  a  greater  choice  of  products.  However, 
with  the  benefits  of  increased  economic  interdependence  come  in¬ 
creased  costs,  and  rarely  are  the  costs  and  benefits  distributed 
equally.  Although  there  are  new  opportunities  for  some  U.S.  corpora¬ 
tions  and  industries,  other  firms  and  industries  suffer  decline  and  dis¬ 
location.  Workers  in  declining  industries,  which  may  be  concentrated 
in  particular  regions,  may  see  their  jobs  and  opportunities  disappear. 
These  changes  in  turn  disturb  political  and  cultural  interests;  as  a  re¬ 
sult,  domestic  interests  voice  fairness  grievances.  The  focus  of  this 
study  is  on  domestic  reactions  to  the  effects  of  increasing  interna¬ 
tional  interdependence. 

A  DEFINITION  OF  FAIRNESS 

The  definition  of  fairness  is  crucial  to  understanding  and  addressing 
the  issues.  Are  Japanese  and  Americans  talking  about  the  same  con¬ 
cept  when  they  raise  issues  of  fairness?  Does  fairness  have  a  special 
meaning  when  it  is  applied  to  commercial  and  economic  relations, 
particularly  in  the  context  of  multinational  commerce?  Are  com¬ 
plaints  about  fairness  that  appear  in  the  media  or  that  are  raised  by 
political  leaders  the  same  as  grievances  by  parties  to  specific  disputes 
about  fairness? 

The  U.S.-Japan  debate  over  fairness  in  economic  relations  does  not 
take  place  in  a  vacuum.  Historically,  the  concept  of  fairness  has  as¬ 
sumed  pride  of  place  in  all  of  the  world’s  religions  and  ethical  codes. 
Aristotle’s  Nicomachean  Ethics  emphasizes  that  “right  conduct  is  to 
be  equated  with  behaving  toward  others  as  you  would  have  them  be¬ 
have  toward  you.”  The  familiar  Christian  rendering  is  “to  do  unto 
others  as  you  would  have  them  do  unto  you”  (Matthew  5,  43).  The 
Analects  of  Confucius,  the  Koran,  and  the  teachings  of  Buddha  fea¬ 
ture  similar  imperatives  for  humans  to  act  fairly  toward  fellow  hu¬ 
man  beings,  friends  or  strangers.2 

In  this  report  we  concentrate  largely  on  fairness  in  economic  relations 
because  it  is  clear  that  the  U.S.-Japan  fairness  debate  is  related  to 
the  increased  economic  interdependence  of  the  1980s.  This  does  not 
mean  that  we  are  uninterested  in  fairness  grievances  in  other  do¬ 
mains.  For  example,  the  debate  over  defense  burden  sharing  presents 
a  number  of  comparable  political  problems.  Stereotyping  of  the  other 


2The  reason  for  the  dramatic  growth  of  fairness  grievances  in  advanced  industrial 
societies  in  recent  decades  is  outside  the  scope  of  this  study.  See  Inglehart  (1990).  For 
a  political  economy  interpretation  of  this  increased  emphasis  on  equality  of  treatment, 
see  Beiy'amin  (1980). 
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country  or  racist  characterizations  of  the  other  country’s  conduct  also 
find  their  way  into  the  fairness  discourse.  Such  non-economic  fair¬ 
ness  grievances,  although  highly  important,  warrant  independent 
treatment  in  separate  studies. 

A  definition  of  fairness  in  U.S. -Japan  economic  relations  consists  of 
three  fundamental  elements:  (1)  equal  treatment,  (2)  respect  of  rights 
(i.e.,  legitimate  expectations),  and  (3)  due  process^  Actual  disputes 
usually  involve  one  or  more  of  these  three  elements.  Americans,  for 
example,  assert  that  intellectual  property  rights  should  be  protected 
according  to  proprietary  controls,  and  that  these  rights  are  not  re¬ 
spected  by  Japanese  competitors.  Japanese  argue  that  the  American 
designation  of  Japan  as  a  violator  of  the  Super  301  clause  of  the 
Omnibus  Trade  and  Competitiveness  Act  for  unfair  trading  practices 
violates  any  reasonable  interpretation  of  due  process  requirements. 
Implicit  in  each  of  these  disputes  is  the  notion  that  equal  treatment  is 
also  being  violated.  In  the  first  case,  the  complaint  is  based  on  the 
idea  that  U.S.  firms  offer  such  protections,  and  these  protections  are 
not  offered  in  Japan.  In  the  Japanese  complaint,  the  dispute  implies 
that  the  Japanese  would  not  have  such  a  designation  if  they  had  been 
accorded  due  process. 

Therefore,  disputes  and  statements  of  grievances  about  fairness  by 
Japanese  or  Americans  are  most  often  couched  in  terms  of  equal 
treatment,  the  first  of  the  three  elements.  However,  there  are  varying 
interpretations  of  equal  treatment.  Americans  most  often  argue  for 
reciprocal  treatment,  that  is,  Americans  should  be  able  to  operate  by 
the  same  rules  in  Japan  that  Japanese  are  granted  in  the  United 
States.  The  Japanese  frequently  respond  that  American  businessmen 
in  Japan  are  treated  the  same  way  as  Japanese  businessmen.  This 
form  of  equal  treatment  is  labeled  national  treatment.  Under  such 
conditions,  it  should  not  be  surprising  that  both  sides  argue  past  each 
other;  they  use  different  definitions  of  fairness.3 


Reciprocal  and  national  versions  of  equal  treatment  are  subcategories  of  the  con¬ 
cept  of  equality,  from  which  equal  treatment  is  derived.  John  Rawls,  for  example,  as¬ 
serts  that  individuals  or  agents  who  benefit  from  a  common  good,  and  who  have  the  ca¬ 
pacity  to  contribute,  should  help  pay  for  the  good;  they  are  obligated  to  contribute  to 
the  provision  of  goods  from  which  they  benefit.  Individuals  who  fail  to  pay  their  fair 
share  are  commonly  censured.  The  problem  is  that  there  is  always  room  for  interpreta¬ 
tion  over  what  a  fair  share  comprises.  See  Rawls  (1971),  p.  79.  Rawls,  among  other 
writers,  also  distinguishes  between  a  number  of  typeB  of  proportional  equality.  For  ex¬ 
ample,  if  taxes  are  to  be  raised,  most  people  would  agree  that  it  is  fair  that  those  indi¬ 
viduals  with  the  greatest  resources  should  be  assessed  a  higher  share  of  the  tax  burden 
than  those  individuals  with  fewer  resources.  These  and  a  variety  of  related  issues 
dealing  with  compensatory  versions  of  fairness  will  not  be  addressed  here  because  they 
do  not  bear  centrally  on  fairness  concerns  in  U.S.-Japan  economic  relations. 
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Japanese  and  Americans  also  challenge  each  other’s  assertion  about 
the  extent  of  unfairness  under  its  own  “standard”  (reciprocal  vs.  na¬ 
tional)  of  fairness.  For  example,  the  president  of  a  major  Japanese 
computer  firm  decries  the  American  emphasis  on  reciprocity  as  hypo¬ 
critical:  “Japan  may  seem  to  be  closed  to  foreign  countries  from  out¬ 
side,  but  the  United  States  also  seems  to  be  closed  for  Japan.  In  the 
case  of  the  supercomputer,  Japan  cannot  put  Japanese-made  super¬ 
computers  into  the  official  government  organizations  of  the  United 
States  at  all.”4  Conversely,  a  vice  president  of  an  American  firm  ob¬ 
serves,  “It’s  true  that  Japanese  manufacturers  tell  us  not  to  hesitate 
to  sell  products.  But  it’s  difficult  for  foreign  manufacturers  to  succeed 
in  Japanese  markets  because  in  Japan  designers  of  semi-finished 
products  have  to  be  involved  in  the  product  development  teams.”6 
This  allegation,  if  verified,  is  an  example  of  a  nontariff  barrier  that 
prevents  foreigners  from  receiving  national  treatment. 

Additional  contradictions  producing  further  confusion  and  conflict  can 
develop.  The  United  States  recently  deviated  from  its  emphasis  on 
reciprocal  treatment  when  the  Department  of  the  Treasury  asked  the 
Japanese  government  to  allow  American  banks  to  operate  in  Japan 
on  the  same  basis  as  their  Japanese  counterparts.  This  is  a  request 
for  national  treatment  so  that  U.S.  banks  in  Japan  would  be  able  to 
operate  as  national  banks  without  regard  to  prefectural  boundaries. 
However,  the  Department  of  Treasury  request  makes  no  mention  of 
changing  rules  regarding  the  way  Japanese  banks  can  operate  in  the 
United  States.  Japanese  banks,  as  is  true  for  their  American  counter¬ 
parts,  are  restricted  from  operating  freely  across  all  50  states. 
Japanese  banks  would  continue  to  receive  national  treatment  in  the 
United  States  rather  than  be  allowed  reciprocal  treatment.6 

STUDY  OBJECTIVES 

The  debate  over  fairness  may  have  effects  on  the  long-term  viability 
of  the  U.S.-Japan  relationship.  Government  and  business  leaders  in 
Japan  and  the  United  States  are  concerned  that  the  charges  and 
countercharges  over  economic  tensions  appear  to  be  growing  in  vol¬ 
ume  and  intensity.  This  growth  may  lead  to  a  negative  climate  in 
which  miscalculations  by  leaders  on  either  side  of  the  Pacific  would 
result  in  unfortunate  consequences  for  the  two  nations.  Potential 
negative  consequences  range  from  implementation  of  the  Super  301 


*Aaahi  Shimbun,  June  10, 1988. 

6Asahi  Shimbun,  May  10, 1989. 

6U.S.  Department  of  the  Treasury  (1990),  pp.  207-224. 
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clause  in  the  1988  Omnibus  Trade  and  Competitiveness  Act  that  spe¬ 
cific  industries  be  targeted  for  bilateral  trade  restrictions  to  worry 
over  possible  congressional  calls  for  revision  or  dissolution  of  the 
U.S.-Japan  Security  Treaty.  The  underlying  fear  is  that  economic 
tensions,  exacerbated  by  the  fairness  debate,  will  lead  to  political  dis¬ 
engagement  of  the  two  countries  and  the  problems  that  would  pro¬ 
duce.  Such  potentially  serious  consequences  make,  the  issue  of  fair¬ 
ness  a  high  priority  for  policy  research.  It  is  essential  to  establish  the 
nature  and  extent  of  the  fairness  debate.  For" that  purpose,  this  re¬ 
port  will  address  five  key  questions: 

•  How  extensive  is  bilateral  concern  about  unfairness? 

-  as  indicated  by  media  articles 

-  as  indicated  by  litigation  rates 

•  Are  fairness  grievances  a  result  of  the  U.S.  trade  deficit  with 

Japan? 

•  Is  the  locus  of  grievances  changing? 

•  Do  grounds  of  the  fairness  debate  differ  by  country? 

•  Is  there  evidence  to  support  both  sides? 

To  answer  these  questions,  we  assembled  a  variety  of  data  about  eco¬ 
nomic  relations  between  the  United  States  and  Japan.  To  address 
the  first  question,  we  undertook  a  newspaper  content  analysis  to  de¬ 
termine  the  prominence  of  these  issues  in  the  print  .media.  Litigation 
rates  between  American  and  Japanese  firms  in  U.S.  federal  courts 
provide  insight  into  the  role  of  one  particular  institution  in  addressing 
fairness  grievances.  The  newspaper  content  analysis  was  also  used  to 
address  the  possible  linkage  between  the  U.S.  trade  deficit  and  per¬ 
ceptions  of  unfairness.  Studies  of  industry-level  disputes  are  used  to 
address  the  remaining  questions. 

The  fairness  debate  is  an  extremely  complex  problem.  Because  there 
has  been  virtually  no  research  on  the  topic,  the  purpose  of  our  re¬ 
search  is  to  describe  the  extent  and  nature  of  economic  fairness 
grievances.  We  have  assembled  a  combination  of  quantitative  and 
qualitative  evidence  that  is  relevant  to  the  issue  and  made  some  ob¬ 
servations  based  on  this  evidence.  However,  this  set  of  evidence  is 
only  one  “slice”  at  the  topic,  and  other  information  might  provide  a 
different  perspective.  We  are  also  aware  of  the  comparative  social, 
political,  and  cultural  dimensions  of  the  issue. 


The  next  section  of  the  report  describes  the  information  sources  and 
methods  used  to  address  the  research  questions.  Section  3  presents 
our  research  findings  for  the  five  research  questions.  Section  4  pre¬ 
sents  the  conclusions  of  the  study  and  their  implications. 


2.  METHODOLOGY,  MEASUREMENT, 
AND  DATA  ANALYSIS 


It  has  been  clear  for  some  time  that  the  U.S. -Japan  economic  rela¬ 
tionship  is  undergoing  fundamental  transformation  As  one  author 
states,  ->  ^ 

To  survive  the  transition  both  sides  must  endeavor  to  manage  the  real 
conflicts  of  interests,  exorcise  the  imaginary  ones,  and  abandon 
"bashing”  and  brooding  in  favor  of  more  constructive  forms  of  pressure 
and  persuasion.1 

Unfortunately,  it  is  not  easy  to  distinguish  between  real  and  imagi¬ 
nary  conflicts  of  interest.  Conflicts  might  be  considered  “real”  as  a 
result  of  frequent  mention  in  the  media.  Corporate  and  political  insti¬ 
tutions  define  a  conflict  as  real  on  the  basis  of  a  variety  of  under¬ 
standings  of  what  constitutes  a  legitimate  conflict.  As  a  result,  a 
number  of  sources  can  be  used  to  assess  the  meaning  and  import  of 
the  fairness  debate.  U.S.  and  Japanese  opinion  polls  about  trade-re¬ 
lated  problems  are  useful  since  they  represent  the  broadest  possible 
reflection  of  views  on  the  fairness  debate.  The  polls  indicate  an  in¬ 
creasing  concern  in  the  United  States  over  the  economic  relations 
between  the  two  countries,  with  a  significant  decline  in  favorable  rat¬ 
ings  of  Japan  by  Americans  and  vice  versa.2  When  leaders  from  gov¬ 
ernment,  academia,  labor,  and  the  media  were  interviewed,  a  strong 
majority  (79.5  percent)  thought  Japan  had  an  unfair  trade  policy.  A 
majority  also  thought  the  economic  power  of  Japan  was  a  greater 
threat  to  the  United  States  than  the  military  power  of  the  Soviet 
Union.3  However,  these  opinion  polls  provide  merely  a  backdrop  to 
more  focused  concerns  about  economic  fairness  grievances. 

Through  their  actions  or  statements,  a  number  of  institutions  indi¬ 
cate  the  number  of  fairness  conflicts.  Legislation  in  the  Diet  and 
Congress  on  trade  matters  is  a  measure  of  fairness  disputes,  as  is  the 
number  of  antidumping  petitions  to  the  International  Trade 
Commission  or  complaints  to  the  General  Agreement  on  Tariffs  and 
Trade  (GATT).  Presidential  and  prime  ministerial  statements  and 


iFrost  (1987),  p.  153. 

2A  recent  CBS  (Columbia  Broadcasting  System)-TBS  (Tokyo  Broadcasting  System) 
poll  documents  the  decline  in  good  will  in  the  United  States  toward  Japan  from  87 
percent  in  1985  to  67  percent  in  1990.  In  comparison,  in  Japan  a  .favorable  rating  of 
the  United  States  declined  from  86  percent  in  1985  to  58  percent  in  1990. 

3The  survey  findings  are  from  the  Louis  Harris  Poll  (1990). 
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discussions  provide  a  different  indication  of  the  level  of  “real”  fairness 
complaints.  However,  these  measures  do  not  allow  explicit  compari¬ 
son  between  Japanese  and  American  data  sources. 

To  study  the  fairness  debate  comparatively  and  systematically,  we 
have  developed  three  sources  of  data.  The  first  is  a  content  analysis 
of  U.S.  and  Japanese  media  for  the  period  from  1980  through  1990. 
This  provides  a  broad  measure  of  the  debate  basad  on  the  idea  that 
the  debate  is  real  if  there  is  a  high  level  of  concern"  The  second  is 
based  on  the  litigation  rates  of  U.S.  and  Japanese  businesses  in  U.S. 
courts  for  the  last  15  years.  In  this  case,  these  disputes  were  defined 
as  real  within  the  context  of  a  particular  institution.  Finally,  we  have 
assembled  media  articles  regarding  disputes  between  the  United 
States  and  Japan  and  attempted  to  identify  the  underlying  issues. 

We  have  also  incorporated  other  sources  of  data,  including  economic 
statistics  regarding  trade  and  investment  between  the  two  countries. 
In  addition,  we  collected  data  regarding  prices  in-the  two  countries, 
since  these  are  commonly  used  in  U.S.  fairness  grievances.  Similarly, 
we  gathered  data  regarding  the  macroeconomic  situation  in  the 
United  States,  since  these  often  are  used  in  support  of  Japanese  re¬ 
sponses.  Each  of  these  sources  of  data  and  how  the  data  are  used  in 
this  analysis  are  described  below. 

We  incorporated  a  variety  of  data  sources  because  there  are  strengths 
and  weaknesses  attached  to  each  data  source.  Content  analysis  of 
newspapers  generates  quantitative  information  about  media  reports 
of  allegations  or  perceptions  of  unfairness,  but  not  the  phenomenon 
itself.  Litigation  involving  U.S.  and  Japanese  firms  may  reflect  nar¬ 
row  economic  fairness  questions.  Neither  the  content  analysis  nor 
litigation  trends  reflect  the  complexity  of  fairness  disputes.  Analysis 
of  particular  disputes,  captured  by  the  media,  permit  a  deeper  under¬ 
standing  of  fairness  grievances  in  the  two  countries,  but  generaliza¬ 
tions  y  \sed  on  information  about  particular  disputes  are  suspect. 

The  outside  data  sources  are  incomplete.  The  results  of  the  U.S.- 
Japan  price  survey  must  be  interpreted  cautiously.  Assumptions 
about  the  relationship  between  bilateral  trade  patterns  and  the  vol¬ 
ume  of  fairness  references  must  be  examined.  Finally,  these  data 
sources  are  used  to  study  the  dimensions  of  the  fairness  debate  in  the 
U.S.-Japan  economic  relationship.  Confidence  in  the  findings  will  be 
strengthened  by  comparisons  including  other  advanced  industrial 
countries. 
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NEWSPAPER  CONTENT  ANALYSIS 

The  content  analysis  involved  an  on-line,  full-text  search  of  Japanese 
and  American  newspapers  for  articles  relating  to  the  issue  of  fairness 
in  the  U.S-Japan  relationship  to  ascertain  the  magnitude  of  the 
U.S.-Japan  fairness  debate  in  the  public  arena.  A  brief  description  of 
the  methodology  for  the  media  content  analysis  is  given  below.  For  a 
more  detailed  description  of  the  methodology,  see  Ajfp.  A. 


Development  of  Keywords 

The  content  analysis  was  based  on  keywords  that  indicate  grievances 
about  fairness.  The  list  of  keywords  was  developed  in  a  two-stage 
process.  First,  a  large  number  of  newspaper,  magazine,  and  other 
primary  sources  were  assembled  over  a  six-month  period.  The  arti¬ 
cles  were  then  reviewed  to  determine  both  the  nature  of  the  argu¬ 
ments  involved  and  the  types  of  wording  used  in  the  discussions.  The 
articles  included  both  American  and  Japanese  publications.  This  in¬ 
formal  analysis  indicated  that  the  focus  of  most  of  the  articles  was  on 
the  U.S.-Japan  economic  relationship — especially  the  trade  compo¬ 
nent.  This  finding  led  us  to  focus  on  the  economic  aspects  of  the  fair¬ 
ness  dispute. 

The  second  stage  of  the  keyword  selection  process  was  to  review  the 
findings  of  the  general  literature  search  and  to  prepare  a  list  of  key¬ 
words  that  could  be  used  for  the  systematic  analysis  of  the  newspa¬ 
pers.  Ths  keywords  used  in  the  media  content  analysis  were  culled 
from  those  identified  in  the  first  stage  on  the  basis  of  their  clarity  in 
capturing  a  dimension  of  the  fairness  debate.  The  list  of  keywords 
generated  is  presented  in  Table  2.1. 

The  word  list  for  the  Japanese  media  search  was  developed  in  collab¬ 
oration  with  Japanese  colleagues.4  They  found  that  the  Japanese 
media  typically  used  a  vocabulary  comparable  with  that  of  the 
Americans  in  their  treatment  of  the  fairness  debate.  The  Japanese 
use  the  same  vocabulary  primarily  because  the  fairness  debate  and 
the  language  describing  it  was  initiated  in  the  United  States.  The  vo¬ 
cabulary  has  no  Japanese  counterpart  so  the  Japanese  use  it  for  pur¬ 
poses  of  rebuttal.  The  word  list  used  in  the  Japanese  newspaper 
search  is  shown  in  Table  2.2. 


4Profesaor  Hidetake  Aizawa,  Taukuba  University,  and  Professor  Minoru  Nakazato, 
Hitotaubashi  University,  conducted  the  content  analysis  of  the  Japanese  newspapers. 
They  did  not  participate  in  the  writing  of  the  results  and  are  not  responsible  for  the  in¬ 
terpretations  offered  here. 


Table  2.1 

Content  Analysis:  Keywords 


unfairness 

fair 

inequitable 

equity 

unequal 

balanced 

violate 

two-way  street 

infringement 

level  playing  field  • 

threat 

openness 

intrude 

access 

intrusion 

sanctions 

collusion 

preference 

high-handed 

protectionist 

arrogance 

barrier 

predatory 

dump 

meddle 

quotas 

scapegoat 

unilateral 

interference 

subsidize 

imbalance 

subsidy 

friction 

subsidies 

free  ride 

nationalist 

dictate 

closed 

racist 

exclusion 

domestic 

exclude 

Table  2.2 

Content  Analysis: 
Japanese  Keywords 


koaei 

kohei 

fukohei 

fukosei 

fubyodo 

ihan 

shingai 

kyoi 

shinnyu 

kyobo 

koatau-teki 

go  man 

ryakudatsu 

kansho 

sukeipugo  to 

fukinko 

masatau 

furi  raids 

meirei 

jinahu-aabetau 


sogo-shugi 

byodo 

seiaai 

tokkei'kansei 

hogo-shugi 

hogo-boeki 

ahoheki 

danpingu 

wariate 

ippo-teki 

hojo 

hojokin 

kokka-shugi 

heisa-teki 

hayo 

naiaei-kansho 

haiaeki 

ahjjO'kaiho 

akuaeau 

jiyu-boeki 
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Article  Selection 

Two  newspapers,  the  Nihon  Keizai  Shimbun  and  the  New  York 
Times,  were  available  on  computer  data  bases  for  a  10-year  period 
from  1980  to  1989,  so  we  used  these  papers  for  the  10-year  compar¬ 
isons. 

The  search  was  performed  using  on-line  searches  ofthe  full-text  ver¬ 
sions  of  the  newspapers  for  each  year  they  were  available.  An  article 
had  to  meet  three  criteria  to  be  identified  as  relating  to  fairness. 
These  criteria  were: 

•  The  article  included  a  national  reference  to  either  Japan 
(American  analysis)  or  the  United  States  (Japanese  analysis) 

•  The  article  contained  a  reference  to  trade  or  investment 

•  The  article  contained  at  least  one  word  from  the  keyword  lists.5 6 * 

A  additional  review  of  primary  sources  enabled  selection  of  articles 
according  to  certain  broad  groupings  of  industries. 


LITIGATION  RATES 

Litigation  rates  between  U.S.  and  Japanese  firms  represent  our  sec¬ 
ond  measure  of  unfairness.  Litigation  offers  a  means  to  redress  ad¬ 
vantages  that  are  seen  as  unfairly  gained.  Lawsuits  are  legal  at¬ 
tempts  to  address  fairness  complaints.8  This  is  true  even  though 
some  proportion  of  litigation  between  U.S.  and  Japanese  corporations 
may  be  used  as  a  strategic  business  tool  nd  thus  should  be  seen  as 
part  of  the  corporate  environment.  Since  the  Japanese  have  not  his¬ 
torically  held  written  contracts  as  important  as  have  their  American 
counterparts,  this  may  be  a  source  of  litigation  as_well.  Nonetheless, 
the  fact  that  these  actions  are  being  taken  is  a  measure  of  fairness 


5 An  article  was  counted  only  once  in  the  tallies,  no  matter  how  many  of  the  key¬ 
words  it  contained. 

6It  would  be  useful  to  demonstrate  increased  or  decreased  rates  of  change  in  our 

litigation  measures.  It  would  also  be  useful  to  compare  litigation  rates  .nth  trade  and 
investment  trends  at  both  the  macro  and  industry  levels.  In  this  report,  we  compare 
civil  and  criminal  litigation  changes  over  time  and  U.S.  and  Japanese  civil  litigation 
rates.  Both  litigation  involving  U.S.  and  Japanese  firms  and  Fortune  500  firms  are 
part  of  a  sharp  overall  increase  in  U.S.  federal  district  court  civil  litigation  from  1950  to 

1986.  Over  this  36-year  period,  civil  cases  increased  by  367  percent  (54,622  to 
254,828),  while  criminal  filL.gB  increased  only  7  percent  (37,720  to  40,427)  over  the 
same  period.  See  Dungworth  and  Pace  (1990).  Although  the  question  of  why  civil  liti¬ 
gation  has  increased  is  outside  the  scope  of  this  report,  the  subject  is  germane  to  our 
topic.  Litigation  appears  to  increasingly  be  a  primary  policy  instrument  used  to 
address  a  variety  of  fairness  issues  in  the  contemporary  American  state.  For  a  survey 
ofthe  issues  involved,  see  the  essays  in  Caporaso  (ed.)  (1989)  and  Krasner  (1984). 


12 


disputes.7  Our  litigation  data  are  from  the  RAND  Federal  Court 
Data  Base.8 

The  U.S.  federal  trial  courts  have  original  jurisdiction  involving  all 
cases  where  the  U.S.  government  is  a  party,  where  questions  involv¬ 
ing  federal  law  arise,  and  in  all  cases  involving  “diversity  of  citizen¬ 
ship,”  by  which  is  meant  cases  involving  parties  in  two  or  more  states 
and  in  disputes  involving  Americans  and  foreign  individuals,  corpora¬ 
tions,  and  governments.  In  contrast  to  state  and  local  courts,  federal 
courts  are  generally  considered  less  parochial  as  well  as  better 
equipped  to  handle  complex  issues  and  higher  stakes.  We  therefore 
believe  that  most  litigation  concerning  foreign  business  entities  takej 
place  in  the  federal  courts.  Trends  regarding  disputes  between  U.S. 
and  Japanese  corporations  can  be  best  observed  and  measured  in  this 
context. 

DISPUTE  ANALYSIS 

To  examine  fairness  grievances  in  greater  depth,  we  studied  a  small 
number  of  actual  disputes.  Disputes  are  econo’:  ic  conflicts  between 
U.S.  and  Japanese  corporations,  industries,  or  the  two  governments 
in  which  allegations  of  unfairness  are  raised.  Analysis  of  these  dis¬ 
putes  provides  an  understanding  of  perceptions  of  fairness  grievances 
in  both  countries.  Moreover,  the  disputes  give  a  clearer  sense  of  the 
circumstances  that  lead  i.o  fairness  grievances. 

We  examined  newspapers  from  both  countries  to  identify  American 
unfairness  charges,  Japanese  responses,  and  Japanese-initiated 
^rievAnces.  Japanese  material  was  drawn  from  the  Yomiuri 
Shimbun,  Asahi  Shimbun,  and  Nihon  Keizai  Shimbun.  On  the 
American  side,  we  surveyed  a  larger  set  of  newspapers  over  a  longer 
time  period,  and  primarily  used  the  New  York  Times,  the  Wall  Street 
Journal,  and  the  Los  Angeles  Times.  We  then  selected  prominent 
disputes  and  analyzed  a  wide  range  of  concurrent  newspaper  articles 
from  these  Japanese  and  American  publications  in  addition  to  discus¬ 
sions  in  other  newspapers  and  in  scholarly  journals.  For  each  dis¬ 
pute,  we  organized  the  information  into  the  categories  shown  in  Table 
2.3. 


7Litigation  may  produce  negative  effects,  such  as  defensive  reactions.  Parties  to 
litigation  may  harden  their  positions,  making  resolution  more  difficult.  Moreover, 
litigation  risks  permanent  rupture  of  business  relationships. 

8 See  Dunworth,  Galanter,  and  Rogers,  1990.  For  a  description  of  the  RAND 
Federal  Court  Data  Base,  see  Dungworth  and  Pace  (1990).  See  App.  B  for  a  more  com¬ 
plete  description  of  the  data  base  and  methodology  used  here. 
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Table  2.3 

Information  Collected 
for  Each  Dispute 


•  Who  complained 

•  About  whom 

•  How  unfair/in  what  way 

•  Victim’s  interests 

•  Justification  by  parties  involved 

•  Responses  by  aggrieved  party 

•  Reactions  to  victim’s  responses 

•  Involved  agencies 

•  Resolution 


The  disputes  were  also  set  in  a  larger  context.  For  example,  we  noted 
the  characteristics  of  the  industry,  such  as  its  size,  health,  strategic 
importance,  degree  of  concentration,  and  pattern  of  growth,  as  well  as 
the  political  and  cultural  significance  of  the  dispute.9 


OTHER  DATA  SOURCES 

A  number  of  other  data  sources  were  used  to  supplement  our  basic 
sources.  For  example,  trade  statistics  were  assembled  for  the  United 
States  and  Japan  from  United  Nations  data.10  Data  on  foreign  direct 
investment  in  the  United  States  were  collected  from  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of  Commerce.'11  These  data  are 
useful  in  providing  an  indication  of  the  growth  in  the  bilateral 
economic  relationship.  Data  from  a  recent  survey  of  prices  in  the 
United  States  and  Japan  from  Japan’s  Ministry  of  Trade  and 
Industry  and  the  U.S.  Department  of  Commerce  survey  were  also  in¬ 
corporated  into  the  analysis.12  Data  on  macroeconomic  conditions  in 
the  United  States  collected  from  The  Economic  Report  of  the  President 
as  well  as  other  sources  were  an  important  part  of  the  discussions  on 
the  U.S.-Japan  economic  relationship. 


°Dispute  descriptions  are  on  file  at  the  RAND  Center  for  U.S.-Japan  Relations. 
The  Japanese  disputes  were  developed  with  the  help  of  a  group  of  graduate  students  at 
Tokyo  University  for  Foreign  Studies:  Richard  Cohen,  Yukiko  Fujisaki,  Hiroko 
Nishibe,  and  Naoko  Kawakita.  The  disputes  were  reviewed  by  Professor  Minoru 
Nakazato,  Hitsubashi  University,  and  Professor  Hidetake  Aizawa,  Tsukuba  University. 

10United  Nations  Statistical  Office. 

^Economic  and  Statistical  Analysis,  Bureau  of  Economic  Analysis,  and  the  Survey 
of  Current  Business,  various  issues. 

12Department  of  Commerce/MITI  Price  Survey,  November  1989.  See  also  Yager 
(forthcoming). 


3.  RESEARCH  FINDINGS 


QUESTION  ONE:  HOW  EXTENSIVE  IS  BILATERAL 
CONCERN  ABOUT  FAIRNESS? 

Although  a  number  of  studies  have  been  published.that  reflect  the  in¬ 
creasing  politicization  and  public  concern  about  bilateral  economic 
fairness  questions,1  a  basic  question  that  remains  is  the  extent  of  the 
problem.  Much  of  the  evidence  we  have  assembled  addresses  this 
question.  Is  this  an  issue  of  low  salience  in  public  consciousness  or  of 
substantial  magnitude  warranting  the  attention  of  policymakers?  To 
assess  the  extent  of  conflicts  over  fairness,  we  examined  both  percep¬ 
tual  and  behavioral  measures.  We  used  the  media  content  analysis 
as  an  indicator  of  the  volume  of  unfairness  perceptions.  Litigation 
rates  were  used  as  an  indication  of  the  behavior  of  Arms  in  fairness 
disputes. 

Perceptions  of  Unfairness:  Media  Content  Analysis 

Figures  3.1  and  3.2  present  results  of  the  content  analysis  of  keyword 
trends  in  the  New  York  Times  and  the  Nihon  Keizai  Shimbun.  The 
content  analysis  provides  evidence  that  the  volume  of  media  reports 
signaling  unfairness  has  grown.  Over  the  10-year  period,  discussions 
of  economic  unfairness  rose  substantially  in  both  newspapers.2 

There  are  more  specific  points  to  be  drawn  from  the  two  figures.  The 
upward  trend  in  media  reports  of  unfairness  grievances  peaks  in  1987 
in  both  countries.  While  the  volume  of  reported  grievances  has  de¬ 
clined  somewhat  since  1987  in  Japan,  the  trend  in  media-reported 
grievances  in  the  United  States  rose  again  over  the  past  three  years. 
Finally,  there  are  pronounced  year-to-year  fluctuations  in  the  data 
from  both  newspapers,  which  may  be  related  to  domestic  politics  in 


1A  representative  list  includes  Prestowitz  (1988),  Saxonhouse  and  Yamamura 
(1986),  Lincoln  (1988),  and  Inoguchi  (1990),  pp.  419-437. 

2This  increase  in  the  volume  of  media  reportB  about  fairness  is  not  only  a  result  of 
the  increased  attention  to  Japan  in  the  media.  The  percentage  of  articles  about  Japan 
that  deal  with  the  fairness  issue  has  also  increased  over  the  last  decade.  For  example, 
in  the  New  York  Timet,  the  percentage  of  articles  about  Japan  that  mentioned  fairness 
in  1980  was  24  percent;  by  1990  it  had  increased  to  41  percent.  See  App.  A,  Table  A.5. 
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both  countries  and  to  the  American  presidential  campaign  cycle  in 
particular.3 

Acting  on  Unfairness  Grievances:  Litigation 

Litigation  rates  between  Japanese  and  U.S.  corporations  provide  a 
measure  of  action  on  unfairness  claims.  The  United  States  is  consid¬ 
ered  a  litigious  society,  whereas  the  Japanese  are  considered  nonliti* 
gious.  For  example,  the  rate  of  Japanese  civil  litigation  was  37.3  per 
10,000  in  district  courts  whereas  the  rate  for  civil  litigation  was  236 
per  10,000  in  comparable  California  courts  in  1986.4  Because  our  fo¬ 
cus  is  on  U.S.  litigation  involving  American  and  Japanese  corpora- 


3One  incidence  where  these  fluctuations  are  particularly  large  is  between  1986  and 
1987  in  the  Nihon  Keizai  Shimbun.  There  is  a  five-fold  increase  in  the  number  of  ref¬ 
erences  identified  in  the  media  content  analysis.  Subsequent  years  show  decreases 
from  this  level.  Follow-up  investigation  of  this  trend  by  our  Japanese  colleagues  at¬ 
tributes  the  increase  to  the  Japanese  response  to  American  charges  initiated  during 
the  1987-1988  U.S.  presidential  and  senatorial  political  campaigns.  The  only  other 
Japanese  newspaper  (Asahi  Shimbun)  available  on-line  during  this  period  also  showed 
an  increase,  although  not  of  the  same  magnitude  as  that  reflected  in  the  Nihon  Keizai 
Shimbun. 

^Tanaae,  1990. 


16 


1600 


Fig.  3.2 — Fairness  references  in  the  Nihon  Keizai  Shimbun 


tions,  it  is  not  surprising  to  observe  litigation  rates  more  like  U.S. 
domestic  rates  than  Japanese  rates  of  litigation.  However,  since  liti¬ 
gation  is  much  less  common  to  Japanese  than  Americans,  it  may  be 
more  of  a  shock  to  the  Japanese. 

To  determine  the  extent  to  which  Japanese  corporations  are  litigants 
either  as  plaintiff  or  defendant,  we  determined  the  number  of  law¬ 
suits  in  which  a  Japanese  firm  was  a  named  party  for  each  of  four 
years.  Figure  3.3  shows  cases  involving  U.S.-Japanese  corporations 
compared  with  the  filings  of  U.S.  “Fortune  500”  firms,  corporations 
that  may  be  considered  reasonably  similar  in  size  to  the  Japanese 
firms  listed. 

For  this  examination,  we  chose  to  look  at  rates  of  growth  (App.  B  di- 
cusses  the  sample  size  and  its  development).  In  the  first  five  years 
studied,  litigation  involving  Japanese  businesses  declined.6  However, 
over  the  most  recent  10-year  period  for  which  data  are  available  (1977 
to  1987),  civil  cases  involving  Japanese  firms  increased  77  percent. 
By  comparison,  civil  cases  involving  U.S. domestic  Fortune  500 
companies  increased  82  percent  over  the  same  time  period  (see  Fig. 


6The*e  findings  are  based  on  a  subset  of  all  Japanese  firms  doing  business  in  the 
United  States;  see  App.  B. 
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3.3).  Increased  litigation  for  Japanese  firms  may  simply  be  a  part  of 
doing  business  with  Americans. 

Figure  3.4  shows  a  substantial  difference  in  the  types  of  litigation  in¬ 
volving  Japanese  and  Fortune  500  corporations.  About  three-quar¬ 
ters  of  all  litigation  involving  Japanese  corporations  was  either 
“contracts”  (usually  commercial  disputes)  or  “other”  (patent  infringe¬ 
ments,  intellectual  property  rights,  trademarks,  fiuad  unfair  competi¬ 
tion).  Only  about  one-half  of  the  litigation  involving  Fortune  500 
companies  involved  these  types  of  litigation,  suggesting  that 
Japanese  businesses  have  been  involved  in  litigation  over  a  particular 
set  of  economic  fairness  issues,  whereas  Fortune  500  companies  are 
being  drawn  into  litigation  over  broader  matters  including  torts  and 
civil  rights.6 
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6There  are  interpretative  issues  here  also.  For  example,  do  Japanese  firms  have 
the  same  likelihood  of  being  targeted  for  tort  suits,  civil  rights,  etc.?  We  asked  simply 
whether  litigation  between  U.S.  and  Japanese  firms  involved  particular  economic  fair¬ 
ness  issues.  Whether  (and  how)  Japanese -owned  U.S.-based  firms  are  similar  or  dif¬ 
ferent  from  their  U.S.  counterparts  is  not  examined  because  of  the  difficulty  of  assess¬ 
ing  the  nature  of  ownership,  control,  and  behavior  of  U.S.  subsidiaries  of  Japanese 
firms. 
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Fig.  3.4 — Types  of  lawsuits  involving  Japanese  and 
U.S.  corporations 


QUESTION  TWO:  ARE  FAIRNESS  GRIEVANCES  A  RESULT 
OF  THE  U.S.  TRADE  DEFICIT  WITH  JAPAN? 

If  there  is  systematic  evidence  of  perceptions  and  actions  involving 
unfairness,  we  are  then  faced  with  the  question  of  what  explains  it. 
The  explanation  most  frequently  cited  by  Japanese  and  American  an¬ 
alysts.  is  that  fairness  grievances  are  related  to  the  size  of  the  U.S. 
trade  deficit  with  Japan.7  The  fairness  grievances  could  either  be 
related  to  the  absolute  size  of  the  deficit  or  to  the  change  in  the  deficit 
from  one  year  to  the  next.  Using  the  results  from  the  media  content 
analysis  and  data  on  the  trade  deficit,  we  can  test  whether  this  rela¬ 
tionship  exists.8 


7The  argument  that  the  U.S.  trade  deficit  with  Japan  is  the  principal  cause  of  un¬ 
fairness  claims  appears  in  numerous  publications.  See,  for  example,  Advisory  Com¬ 
mittee  for  Trade  Policy  and  Negotiations  (1989),  Prestowitz  (1988),  Bergsten  and  Cline 
(1985),  Cohen  (1990),  Komiya  (1983),  and  Shinohara  (1991). 

8There  is  a  potential  autocorrelation  problem  with  using  trade  as  a  selection  crite¬ 
rion  for  the  articles  and  then  comparing  the  number  of  articles  with  the  trade  deficit. 
To  test  for  this,  we  also  searched  the  newspapers  for  articles  containing  a  reference  to 
Japan.  We  then  looked  at  the  proportion  of  articles  that  address  fairness  to  the  num¬ 
ber  of  articles  addressing  Japan.  The  trends  exhibited  by  these  proportions  follow 
closely  the  trends  in  the  absolute  number  of  references  that  were  used  in  the  compar¬ 
isons.  The  proportions  are  given  in  App.  A,  Table  A.5. 
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The  Trade  Deficit  and  Fairness  Grievances 

Figure  3.5  shows  the  trend  in  media  references  to  fairness  and  its  re¬ 
lationship  to  the  U.S.  trade  deficit  with  Japan  since  1980.®  Both  the 
deficit  and  the  number  of  fairness  references  have  increased  substan¬ 
tially  over  the  period.  The  deficit  peaked  in  1986,  whereas  the  fair¬ 
ness  references  peaked  in  1987.  After  a  decrease  in  1988,  discussions 
of  unfairness  rose  again,  even  as  the  U.S.  trade  deficit- with  Japan  de¬ 
clined  sharply.  During  these  years,  issues  otherthan  the  bilateral 
trade  deficit  appeared  to  contribute  to  U.S.  perceptions  of  unfairness. 
For  example,  Japanese  investment  in  the  United  States  has  grown 
rapidly  during  the  last  five  years,  with  the  stock  of  Japanese  foreign 
investment  in  the  United  States  increasing  from  $19  billion  in  1985  to 
$70  billion  in  1989. 10  Grievances  generated  by  this  increase  in 
Japanese  foreign  investment  in  the  United  States  very  likely  account 
for  some  of  the  increase  in  litigation.  The  media  attention  generated 
by  purchases  of  New  York  real  estate  and  Hollywood  entertainment 
firms  was  part  of  the  growth  in  fairness  references. 
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SOURCES:  New  York  Times ;  U.S.  deficit  data  are  from  United  Nations 
Statistical  Office,  Commodity  Trade  Statistics,  and  U.S.  Department  of 
Commerce,  January  1991  (for  1990  only). 


Fig.  3.5— Fairness  grievances  and  the  bilateral  trade  deficit 


®United  Nations  Statistical  Office,  Commodity  Trade  Statistics;  1979-1989. 
10Bureau  of  Economic  Analysis,  Survey  of  Current  Business,  various  issues. 
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A  second  test  of  the  relationship  between  the  deficit  and  the  number 
of  fairness  complaints  is  to  compare  changes  in  the  series  over  the  pe¬ 
riod  of  the  analysis.  For  example,  we  might  expect  increases  in  the 
deficit  to  lead  to  an  increase  in  the  number  of  fairness  references,  and 
decreases  in  the  deficit  to  lead  to  decreases  in  the  number  of  fairness 
references.  However,  the  comparison  is  made  more  difficult  by  the 
generally  increasing  trend  in  both  the  deficit  and^  in  the  number  of 
references.  Because  of  this  common  trend,  correlations  between  the 
deficit  and  the  number  of  references  are  high  regardless  of  whether  a 
lag  is  introduced  into  the  data.  A  more  informative  test  compares  the 
fluctuations  in  the  two  series  with  the  trends  in  the  data  removed.11 
Using  these  adjusted  data,  there  does  appear  to  be  a  relationship  be¬ 
tween  the  fluctuations  in  the  deficit  and  the  fluctuations  in  the  fair¬ 
ness  references  in  the  same  year.12  This  suggests  that  an  increase  or 
a  decrease  in  the  trade  deficit  in  a  given  year  is  associated  with  an 
increase  or  decrease,  respectively,  in  the  number  of  fairness  claims 
observed  in  that  same  year. 


Industry-Specific  Deficits  and  Fairness  Grievances 

To  further  examine  the  relationship  between  perceptions  of  unfair¬ 
ness  and  the  trade  deficit,  it  is  useful  to  compare  data  at  the  industry 
level.  If  unfairness  grievances  are  largely  a  function  of  the  size  or 
growth  of  the  trade  deficit,  we  should  observe  this  relationship  pri¬ 
marily  in  industries  where  there  are  large  or  rapidly  growing  deficits. 
Therefore,  fairness  references  were  counted  within  broad  industry 
groupings  by  incorporating  additional  keywords  into  the  searches. 
The  groupings  were  manufacturing  industries,  high-technology  indus¬ 
tries,  agriculture,  and  services.  For  example,  concerns  related  to 
agriculture  were  selected  on  the  basis  of  the  following  criteria:13 

•  A  reference  to  Japan 

•  A  reference  to  economic  terms 

•  A  reference  to  fairness  terms 

•  A  reference  to  agriculture  (citrus,  rice,  etc.) 


11  We  estimated  the  trend  line  and  computed  the  residuals  from  that  line  for  each 
year,  see  App.  C. 

12The  correlation  is  .40  but  is  not  statistically  significant. 

13Additional  information  on  the  industry  groupings  is  provided  in  App.  A. 
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Similarly,  the  fairness  references  related  to  manufacturing  or  high- 
technology  industries  contained  references  to  specific  products  typi¬ 
cally  associated  with  manufacturing  or  high  technology.14 

Figure  3.6  shows  the  trend  of  fairness  references  and  the  industry 
deficit  within  the  manufacturing  industries  group.  Within  this  group, 
fairness  references  and  the  bilateral  deficit  are  related,  both  in  terms 
of  the  level  of  grievances  and  change  over  time.  Egrexample,  the  av¬ 
erage  bilateral  deficit  of  $44  billion  over  the  40-year  period  is  a  sub¬ 
stantial  share  of  the  total  bilateral  trade  (U.S.  exports  +  U.S.  imports) 
in  manufacturing  industries,  which  averaged  $62  billion  per  year. 
Fluctuations  in  the  fairness  references  appear  to  be  somewhat  corre¬ 
lated  with  the  fluctuations  in  the  deficit.  Using  the  same  methods  as 
described  above  to  eliminate  the  trend  in  the  deficit  and  in  the  fair¬ 
ness  grievances,  there  remains  a  correlation  of  .33  between  the  two 


SOURCE:  United  Nations  Statistical  Office  Commodity  Trade  Statistics; 
includes  Standard  International  Trade  Classification  (SITC)  codes  5,  6, 
71-74,  751,  759,  761-763,  775,  778,  78,  791, 793,  81-85,  88,  893-895, 
897-899  (Revision  2). 

Fig.  3.6 — Fairness  grievances  and  the  manufacturing  deficit 


4The  industry  references  in  the  content  analysis  can  be  considered  only  suggestive 
of  the  trends  within  industry  groupings.  It  was  not  possible  to  specify  all  the  products 
within  an  industry  group,  and  in  some  cases  there  is  overlap  between  industry 
groupings,  especially  those  of  manufacturing  and  high-technology.  A  fourth  industry 
grouping  (“services”)  is  not  included  in  this  analysis  because  appropriate  trade  data  on 
services  are  not  available. 
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data  series.16  As  in  the  case  of  the  economywide  deficit  and  fairness 
references,  an  increase  or  a  decrease  in  the  trade  deficit  in  a  given 
year  is  associated  with  an  increase  or  decrease,  respectively,  in  the 
number  of  fairness  claims  observed  in  that  same  year. 

The  relationship  within  the  high-technology  industries  group  is  dif¬ 
ferent.  The  fairness  concerns  and  the  industry  deficit  are  shown  in 
Fig.  3.7.  The  level  of  the  deficit  remains  relatively  low  within  this 
grouping,  averaging  only  $4  billion  over  the  period.  Tlie  deficits  also 
represent  a  modest  percentage  of  the  trade  in  this  area  (U.S.  exports 
+  U.S.  imports),  which  grew  rapidly  over  the  period  and  averaged  $12 
billion.  Therefore,  the  fairness  references,  although  not  as  large  as  in 
the  manufacturing  industries  group,  were  much  more  numerous  in 
relation  to  the  size  of  the  deficit.  In  comparison  to  economywide  and 
manufacturing  industry  data,  fluctuations  in  the  high-technology 
deficit  appear  to  be  unrelated  to  the  fluctuations  in  the  fairness  refer¬ 
ences  in  high-technology  industries. 

The  relationship  between  fairness  grievances  and  the  deficit  in  agri¬ 
culture  is  completely  reversed,  as  shown  in  Fig.  3.8.  Despite  the  fact 


SOURCE:  United  Nations  Statistical  Office,  Commodity  Trade  Statistics; 
includes  SITC  codes  752,  764,  771-774,  792,  87  (Revision  2). 

Fig.  3.7 — Fairness  grievances  and  the  high-technology  deficit 


16The  relationship  between  the  two  variables  is  not  statistically  significant;  see 
App.  D. 
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that  the  United  States  has  a  surplus  rather  than  a  deficit  in  bilateral 
agricultural  trade  with  Japan,  there  are  many  references  to  fairness 
in  the  agriculture  data.  The  absolute  number  of  references  is  lower, 
but  compared  with  the  total  amount  of  bilateral  agricultural  trade, 
the  number  of  references  is  relatively  high.  For  example,  over  the 
10-year  period,  the  average  surplus  was  $6  billion  out  of  a  total 
amount  of  exports  and  imports  of  $7  billion.  Moreover,  fairness 
grievances  about  agriculture  increased  over  the  period  even  though 
the  U.S.  trade  surplus  increased.  However,  using  the  same  methods 
to  remove  the  trend  in  the  data,  fairness  grievances  appear  negatively 
related  to  the  size  of  the  surplus.  This  suggests,  not  surprisingly, 
that  increases  in  the  U.S.  surplus  in  any  given  year  are  associated 
with  fewer  fairness  references.16 

Based  on  the  data  from  the  three  industry  groups,  U.S.  fairness 
grievances  are  not  consistently  related  to  the  size  of  the  bilateral 
trade  deficit.  Fairness  grievances  are  evident  in  industries  with  large 
deficits  (manufacturing),  relative  balance  (high  technology),  and  in 
surplus  (agriculture).  The  differences  are  not  explained  by  “nor¬ 
malizing”  the  deficit  for  the  trade  volume.  Normalizing  sharply 


SOURCE:  United  Nations  Statistical  Office,  Commodity  Trade  Statistics: 
includes  SITC  codes  0, 1, 21,  22  (Revision  2). 


Fig.  3.S— Fairness  grievances  and  the  deficit  in  agriculture 

16The  correlation  in  this  case  was  .35,  which  is  not  statistically  significant. 
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increases  the  relative  number  of  concerns  in  the  agriculture  and  high- 
technology  industry  groups. 

Changes  in  the  deficit  might  also  be  expected  to  be  related  to  the 
number  of  fairness  complaints.  In  fact,  fluctuations  in  the  deficit  ap¬ 
pear  positively  related  to  increases  in  the  overall  deficit  and  manufac¬ 
turing  industry  deficit,  and  negatively  related  to  the  U.S.  surplus  in 
agriculture.  In  all  cases,  the  relationship  is  relafiv&Iy  weak.  This 
may  be  due  to  other  influences  on  media  activity  regarding  the  U.S.- 
Japan  relationship,  but  suggests  that  factors  unrelated  to  the  deficit 
are  important  in  the  level  of  fairness  concerns. 

QUESTION  THREE:  IS  THE  LOCUS  OF  GRIEVANCES 
CHANGING? 

At  the  industry  level,  U.S.  unfairness  complaints  appear  independent 
of  a  U.S.  trade  deficit  or  surplus  with  Japan.  An  examination  of  U.S. 
unfairness  grievances  at  the  industry  level  over  time  addresses  the 
changing  dimensions  of  this  issue.  Figure  3.9  compares  the  frequency 
of  U.S.  unfairness  references  at  the  industry  level  in  1980-1983  and 
1987-1990. 


1980-1983 


1987-1990 


Agriculture 
13% 


Agriculture 


goods 

38% 


Fig.  3.9 — U.S.  grievances  are  growing  most  in  services  and 

high  technology 
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Fairness  complaints  remain  high  in  manufacturing  over  the  second 
four-year  period,  but  there  is  a  shift  toward  high  technology  and  the 
service  industries  (financial  services,  banking,  and  foreign  invest¬ 
ment).  Disputes  in  high-technology  industries  are  likely  to  be  over 
patent  infringement  issues,  intellectual  property  rights,  and  technol¬ 
ogy  transfer  controls,  and  may  be  of  greater  interest  in  the  future. 
U.S.  grievances  over  Japanese  direct  investment  in^the  United  States 
have  grown  significantly,  perhaps  related  to  therSiharp  increase  in 
Japanese  investment  in  the  United  States  over  the  past  five  years. 
Foreign  investment  in  either  country  brings  a  new  set  of  problems  for 
firms  to  deal  with,  including  management-employee  relations  and 
new  “citizenship”  requirements  on  the  part  of  the  foreign  firm  as  it 
adjusts  to  the  local  environment.  If  Japanese  foreign  investment  in 
the  United  States  continues  to  increase,  we  might  expect  the  pattern 
of  Japanese  corporation  fairness  concerns  to  become  more  similar  to 
those  of  domestic  corporations. 

QUESTION  FOUR;  DO  THE  GROUNDS  OF  THE  DISPUTE 
DIFFER  BY  COUNTRY? 

Because  the  size  of  the  U.S.  deficit  is  not  the  only  factor  causing  fair¬ 
ness  grievances,  and  because  of  the  confusion  over  the  nature  and 
specification  of  the  fairness  concept,  it  is  useful  to  characterize  the 
principal  arguments  from  each  country.  We  examined  actual  dis¬ 
putes  between  Japan  and  the  United  States  in  order  to  clarify  the 
grounds  of  the  fairness  dispute  and  to  establish  whether  and  how  the 
arguments  differ  in  Japan  and  the  United  States.  The  information 
about' disputes  was  categorized  by  the  list  in  Table  2.3.17 

Principal  Concerns 

Most  of  the  U.S.  fairness  grievances  tend  to  be  specific  to  individual 
industries  and  couched  in  trade-related  language.  For  example,  U.S.- 
initiated  trade  discussions  shifted  from  steel  and  automobiles  in  the 
late  1970s  and  early  1980s  to  citrus  and  beef  trade  in  the  mid-1980s. 
Over  the  past  decade,  there  has  been  increasing  attention  on  high 
technology  and  services,  as  these  industries  grow  in  size  and  impor- 


17Theae  generalizations  are  based  on  media  reporting  of  American  fairness  dis¬ 
putes,  Japanese  responses,  and  Japanese-initiated  complaints  over  an  18-month  period 
beginning  in  January  1988.  The  newspaper  sources  were  the  New  York  Times,  Wall 
Street  Journal,  Los  Angeles  Times,  Yomiuri  Shimbun, Nihon  Keitai  Shimbun,  and 
Asahi  Shimbun. 
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tance.  The  problem  is  reflected  in  U.S.  complaints  of  dumping  in  the 
case  of  semiconductors  and  subsidies  in  the  supercomputer  industry. 

By  comparison,  the  Japanese  complaints  tend  to  be  more  general  and 
focus  on  procedural  matters.  Reports  discuss  U.S.  interference  in 
Japanese  domestic  affairs  or  U.S.  macroeconomic  policy  problems. 
For  many  Japanese,  U.S.  unfairness  charges  are  simply  a  manifesta¬ 
tion  of  U.S.  economic  ills.  For  example,  Japanese  commentators  view 
the  designation  of  Japan  as  violating  fair  trading  practices  under  the 
Super  301  legislation  passed  by  Congress  as  scapegoating  for 
American  economic  shortcomings.  The  two  types  of  concerns  are  il¬ 
lustrated  in  Table  3.1. 

There  are  also  instances  of  Japanese  concerns  about  specific  indus¬ 
tries.  For  instance,  American  pressure  to  liberalize  rice  imports  con¬ 
flicts  with  the  Japanese  argument  that  rice  is  fundamental  to  food  se¬ 
curity  requirements  and  is  of  primary  cultural  significance.  At  the 
same  time,  some  American  concerns  are  general,  for  example,  that 
Japanese  lobbying  is  interference  in  American  domestic  affairs. 

Although  the  focus  of  grievances  differs  in  the  two  countries,  there 
are  a  number  of  issues  common  to  both  sides.  Both  are  deeply  con¬ 
cerned  about  their  own  priorities  in  matters  of  high  technology,  which 
each  sees  as  crucial  to  its  future.  Both  seek  to  protect  their  intellec¬ 
tual  property  rights  in  this  area,  but  each  side  has  a  different  defini¬ 
tion  of  intellectual  property  rights  and  different  patent  procedures. 
The  Japanese  prefer  an  open  patent  system  in  which  individuals  do 
not  hold  proprietary  rights — the  basis  for  the  U.S.  patent  system. 
Similarly,  both  agree  on  the  importance  of  equitable  defense  burden 
sharing,  but  the  two  sides  start  from  radically  different  assumptions 
about  what  a  fair  share  would  mean  and  for  what  purpose. 

Table  3.1 

Focus  of  Grievances  by  Country 


U.S.  Grievances, 
Industry-Specific 

Japanese  Grievances, 

General 

Semiconductors:  dumping 
Supercomputers:  government  subsidies 
Construction;  U.S.  firms  blocked 

U.S.  interference  in  domestic  affairs 

U.S.  macroeconomic  policy  problems 
Unilateral  dispute  resolution  processes 
(Super  301) 
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Examples 

The  development  of  the  mcyor  Japanese  and  American  arguments  can 
be  illustrated  by  presenting  summaries  of  disputes  that  suggest  the 
complexity  of  arguments  and  the  importance  of  social  and  cultural 
context  in  understanding  the  fairness  debate.  Our  four  illustrative 
cases  are  shown  in  Table  3.2. 

I  v 

The  first  case  is  the  IBM/Hitachi  intellectual  property  rights  dispute 
and  fallout  over  the  sting  operation  conduct ed^against  Hitachi.  IBM’s 
position  was  that  Hitachi  agents  were  engaging  in  criminal  acts  by 
gaining  inappropriate  and  illegal  access  to  proprietary  trade  secrets. 
For  IBM  the  issue  was  clear-cut — Hitachi  was  in  effect  stealing  intel¬ 
lectual  property  that  IBM  was  counting  on  to  maintain  its  competi¬ 
tiveness  and  justified  the  sting  operation  that  IBM  helped  law  en¬ 
forcement  officials  engage  in.  Hitachi  personnel  were  entrapped  and 
Hitachi  had  little  choice  but  to  negotiate  a  settlement  on  IBM’s  terms. 
At  the  same  time,  the  sting  operation  generated  a  strong  negative  re¬ 
action  in  Japan.  There  was  no  precedent  for  such  entrapment  in 
Japan  and  some  observers  alleged  that  Hitachi  was  treated  differ¬ 
ently  in  the  United  States  than  it  would  have  been  treated  in  Japan — 
a  case  of  nonreciprocal  treatment.  Moreover,  Japanese  commentators 
stressed  the  biased  and  arbitrary  nature  of  the  sting  operation. 
Hitachi  was  not,  in  their  view,  accorded  due  process.  Thus,  one  set  of 
unfairness  concerns  on  the  U.S.  side  resulted  in  the  initiation  of  an 
entirely  different  set  of  concerns  in  Japan.  " 

Second,  consider  the  contrasting  claims  in  the  still  unresolved  super¬ 
computer  dispute.  In  Japan’s  designation  under  the  Super  301  clause 
of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  for  unfair 
trading  practices,  U.S.  supercomputers  were  listed  as  a  key  product 
that  was  effectively  kept  out  of  Japan.  The  specific  charge  was  that 
the  Japanese  government  subsidized  the  purchase  of  Japanese 

Table  3.2 
Specific  Disputes 


The  Case 

Fairness  Issue 

IBM/Hitachi 

Supercomputers 
Construction  industry 
Automobile  industry 

Property  rights,  due  process,  and 
reciprocal  treatment 

Reciprocal  and  national  treatment 
Reciprocal  treatment 

Reciprocal  and  national  treatment 
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supercomputers  but  that  American  supercomputer  manufacturers 
were  not  eligible  for  equivalent  Japanese  government  subsidies.  This 
case  is  an  example  of  the  Japanese  not  giving  foreign  competitors  the 
same  national  treatment  given  to  Japanese  supercomputer  firms. 
Moreover,  the  U.S.  supercomputer  firms  argued  that  Japanese 
supercomputer  companies  and  software  scientists  operate  freely  in 
the  U.S.  business  and  scientific  context.  The  Japanese  are  thus  given 
the  same  treatment  U.S.  supercomputer  interests lELre^accorded  in  the 
United  States,  but  American  supercomputer  firms  are  not  accorded 
equivalent  reciprocal  treatment  in  Japan.  As  a  result,  according  to 
Cray  Research  and  other  companies,  the  United  States  is  in  danger  of 
losing  critical  scientific  knowledge  to  Japanese  competitors  with  no 
reciprocal  possibility  for  American  supercomputer  interests  to  operate 
in  Japan. 

Following  negotiations,  the  Japanese  government  agreed  to  support 
the  purchase  of  American  (mainly  Cray)  supercomputers.  By  the  end 
of  1990,  Cray  Research  had  sold  several  supercomputers  to  Japanese 
firms  and  government  agencies.  However,  the  Japanese  supercom¬ 
puter  firms  have  a  fairness  grievance  of  their  own.  No  Japanese  su¬ 
percomputer  has  ever  been  purchased  by  a  U.S.  government  agency. 
Japanese  supercomputer  firm  spokesmen  charge  that  preferential 
purchasing  and  collusion  exist  in  the  United  States. 

The  third  case,  the  construction  industry,  is  an  important  foreign  ex¬ 
change  earner  for  both  countries,  and  the  economic  stakes  are  high. 
The  industry  may  account  for  as  much  as  $400  billion  per  year  in  the 
United  States  and  Japan.  The  Japanese  government  responded  to 
the  U.S.  criticism  by  telling  the  United  States  to  pursue  complaints 
about  the  Japanese  bidding  system  through  GATT;  Japan  would  not 
change  its  practices  merely  because  of  American  complaints.  The 
case  also  reveals  cultural  dimensions  associated  with  the  fairness 
dispute.  The  Japanese  Dango  (group-based  Keiretsu)  system  of  bid¬ 
ding  may  be  collusive,  but  its  elimination  would  cause  small  construc¬ 
tion  firms  to  go  out  of  business.  However,  in  early  1989  Japan’s  Fair 
Trade  Commission  invoked  Japan’s  antimonopoly  law  over  construc¬ 
tion  projects  at  the  Yokosuka  U.S.  Navy  Base  against  the  Dango  bid¬ 
ding  system  to  ensure  that  U.S.  construction  firms  were  invited  to 
bid.  U.S.  and  Japanese  media  interest  in  the  construction  case  de¬ 
clined  after  the  Fair  Trade  Commission  ruling  until  December  1990 
when  Westinghouse-A.E.G.,  a  joint  U.S.-German  venture,  recorded 
an  unfairness  complaint  after  not  being  awarded  the  people-mover 
contract  for  the  Kansai  airport.  The  complaint  alleges  that  the  Dango 
bidding  system  of  small  contractors  prevailed  despite  Westinghouse- 
A.E.G.’s  superior  experience  and  cost-effectiveness  in  previous  airport 
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construction  contracts.  The  Kansai  airport's  spokesman  made  a  co¬ 
gent  defense  of  the  award  to  Niigata  Engineering  Co.,  citing  cost  and 
experience  factors.  Nonetheless,  Japanese  construction  industry 
spokesmen  fear  that  Japan’s  construction  firms  will  be  frozen  out  of 
the  American  market  as  a  consequence  of  the  Westinghouse-A.E.G. 
complaint.18 

Japanese  and  American  policymakers  might  consider  the  implications 
of  the  case.  Should  not  U.S.  policymakers -*be  concerned  about  a 
possible  managed-trade  precedent  being  set  if  the  Super  301  provision 
is  triggered?  Are  Japanese  concerns  about  the  effects  on  the  tradi¬ 
tional  Dango  system  sufficiently  important  to  warrant  absorption  of 
such  a  U.S.  reaction?  The  main  problem  may  be  that  the  issue  never 
seems  to  be  resolved  and  thus  becomes  a  corrosive  agent  affecting 
other  areas  of  U.S.-Japan  relations.  Is  the  likely  impasse  the  best 
that  Japanese  and  U.S.  business  and  government  leaders  can  do?  If 
not,  how  might  changes  be  made? 

Finally,  we  chose  the  automobile  industry  because  of  its  continued 
importance  in  the  bilateral  trade  relationship.  The  automobile  indus¬ 
try  accounts  for  over  $100  billion  in  production  in  each  country  and 
accounts  for  22  percent  of  total  trade  between  the  two  countries.  The 
U.S.  deficit  in  automobile  trade  with  Japan  began  to  rise  significantly 
in  the  late  1970s.  The  first  voluntary  restraint  agreement  (VRA)  was 
negotiated  in  1980.  Although  the  VRA  agreement  has  remained  in 
effect,  U.S.  critics  argue  that  Japanese-owned  factories  in  the  United 
States  have  made  the  export  limit  of  2.3  million  Japanese  passenger 
cars  to  the  United  States  meaningless.  Last  year,  Japan  exported  1.9 
million  cars  to  the  United  States.  From  1979  to  1990,  including 
Japanese-owned  plants  in  the  United  States,  Japanese  automobile 
companies  increased  their  total  sales  to  3.4  million  passenger  cars 
and  their  market  share  increased  from  12  percent  to  31  percent  of  the 
American  automobile  market.19 

This  example  shows  how  differences  over  the  meaning  and  relevance 
of  interpretations  of  reciprocal  versus  national  treatment  contribute 
to  national  differences  of  opinion  in  this  industry.  U.S.  proponents 
argue  that  the  Japanese  have  accorded  the  U.S.  automobile  industry 
neither  reciprocal  nor  national  treatment.  They  argue  that  Japan 
protected  the  Japanese  automobile  industry  during  the  1960s  and 
1970s  and  has  not  allowed  foreign  automobile  firms  to  compete  in 
Japan  on  a  reciprocal  or  national  treatment  basis.  Therefore, 


18Yomiuri  Shimbun,  December  20, 1990. 

19U.S.  Department  of  Commerce,  January  18, 1991. 
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Japanese  automobile  firms  gained  an  unfair  advantage  over  U.S.  au¬ 
tomobile  firms. 

Japanese  counter-arguments  typically  concentrate  on  different  issues. 
First,  the  Japanese  assert  that  an  overvalued  dollar,  itself  a  function 
of  macroeconomic  policy  failure,  made  American  automobiles  uncom¬ 
petitive  throughout  the  1970s  and  1980s.  Second,  Japanese  argue 
that  the  U.S.  automobile  industry  lost  market  shafce'to  the  Japanese 
automobile  companies  because  of  poor  U.S. .  product  quality. 
According  to  these  arguments,  the  Japanese  advantage  has  nothing  to 
do  with  nonreciprocal  or  nonnational  treatment. 

In  sum,  in  each  of  the  four  cases  each  side  appeals  to  reasonable  ar¬ 
guments.  They  might  be  property  rights  vs.  due  process,  or  reciprocal 
vs.  national  treatment.  Since  there  is  no  clear  order  of  precedence 
among  the  components  of  the  definition  of  fairness,  each  of  these  dis¬ 
putes  must  be  examined  individually. 

QUESTION  FIVE:  IS  THERE  EVIDENCE  TO  SUPPORT  BOTH 
SIDES? 

As  a  result  of  the  high  level  of  U.S.  economic  grievances  with  Japan, 
there  have  been  a  number  of  efforts  to  determine  whether  the  eco¬ 
nomic — and  especially  the  trade — relationship  conforms  to  certain  ob¬ 
jective  standards.  For  example,  Japanese  tariffs  and  other  formal 
barriers  to  trade  were  examined,  since  these  would  clearly  signify  an 
unfair  form  of  behavior.  However,  in  this  decade,  Japanese  tariffs 
appear  as  low  or  lower  than  those  of  any  other  developed  country,  in¬ 
cluding  the  United  States.20 

Although  these  earlier  findings  suggested  that  Japan  had  no  formal 
barriers  to  trade,  later  studies  based  on  comparisons  of  import/gross 
domestic  product  (GDP)  ratios,  manufactured  import/GDP  ratios,  or 
levels  of  intra-industry  trade  suggested  that  Japan’s  trade  pattern  is 
quite  different  from  that  of  other  developed  countries.  In  general,  the 
studies  showed  that  Japan  imported  fewer  manufactured  products 
than  might  be  expected.21  However,  the  authors  generally  fail  to 
show  that  the  patterns  are  explicit  evidence  of  unfairness  or  that  they 
result  from-some  form  of  objectively  unfair  activity.22 


20See  for  example,  Balaasa  and  Balassa  1984. 

21Thia  was  not  a  universal  finding.  See  Saxonhouse,  1983. 

22A  few  of  the  authors  who  have  contributed  to  this  debate  include  Lawrence  (1987), 
and  Lincoln  (1990). 
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An  Example  of  U.S.  Evidence 

Inferences  based  on  comparative  prices  have  recently  become  part  of 
the  debate.  These  comparisons  have  generally  shown  that  prices  for  a 
wide  range  of  goods  in  Japan  are  higher  than  in  the  United  States.23 
However,  based  on  our  analysis  we  find  that  the  same  data  also 
support  the  U.S.  charges  that  the  Japanese  accord  neither  reciprocal 
nor  national  treatment  to  American  firms.  Based  j^n  the  data  from  a 
recent  survey  conducted  by  the  U.S.  and  Japanese'1  governments, 
there  is  support  for  the  charge  of  lack  of  reciprocal  treatment.24 

Products  made  by  U.S.  firms  are  not  treated  in  Japan  like  Japanese 
products  in  the  United  States.  Products  of  U.S.  firms  were  65  percent 
more  expensive  in  Japan  than  in  the  United  States  (n  =  42).  In  com* 
parison,  products  of  Japanese  firms  were  2  percent  less  expensive  in 
the  United  States  than  in  Japan  (n  =  48). 

There  is  also  support  for  the  U.S.  position  that  Japan  does  not  accord 
foreign  firms  national  treatment.  Based  on  the  same  survey,  only 
products  made  by  foreign  firms  are  priced  higher  in  Japan  than  in  the 
United  States.  Japanese  products  were  2  percent  more  expensive  in 
Japan  than  the  same  products  in  the  United  States,  whereas  products 
made  by  European  firms  were  priced  76  percent  higher  in  Japan  than 
in  the  United  States  (n  =  23).  This  price  comparison  is  open  to  a 
number  of  questions  but  does  provide  reasonable  support  for  the  most 
frequent  American  charge.26 


23See,  for  example,  “U.S.-Japanese  Survey  Shows  Prices  Higher  There  Than  Here,” 
Buaineia  America,  February  12, 1990,  p.  35. 

24Data  are  from  the  price  survey  conducted  in  1987  by  the  U.S.  Department  of 
Commerce  and  Ministry  of  International  Trade  and  Industry.  JPrices  were  collected  for 
products  produced  in  Japan,  the  United  States,  and  third  countries,  and  sold  in  Japan 
and  the  United  States  in  similar  types  of  outlets,  for  example,  the  same  U.S.  auto  part 
or  Japanese  VCR  sold  in  both  the  United  States  and  Japan.  Products  were  divided  into 
msjor  groups  such  as  autos,  auto  parts,  consumer  products,  food  products,  capital 
goods,  and  miscellaneous.  Prices  were  collected  on  121  products,  of  which  42  were 
made  by  U.S.  firms,  48  by  Japanese  firms,  23  by  European  Arms,  and  the  remaining 
products  were  jointly  produced.  The  latter  group  was  not  included  in  the  calculations. 
The  averages  stated  are  a  simple  average  of  the  percent  price  differences  between  the 
two  groups.  For  example,  one  U.S.  automobile  was  88  percent  more  expensive  in  Japan 
than  in  the  United  States;  a  shaver  was  100  percent  more  expensive;  film  was  13  per* 
cent  less  expensive;  and  the  average  of  all  these  and  other  differences  was  73  percent 
more  expensive.  A  detailed  examination  and  discussion  of  these  data  will  appear  in 
Yager  (forthcoming). 

26Market  structure  in  the  various  groups  may  have  an  effect  on  the  price  differ¬ 
ences.  Many  of  the  Japanese  products  are  in  the  consumer  products  area,  which  may 
have  special  characteristics.  It  is  logically  possible  that  Americanfirms  simply  charge 
higher  prices  in  Japan  for  their  products.  Evidence  from  a  third  country  would  be  use¬ 
ful  to  assess  whether  it  is  the  United  States  or  Japan  that  is  different.  It  is  also  impor- 
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The  Japanese  Response 

In  response,  Japanese  economists  argue  that  even  if  the  Japanese 
economy  were  “opened”  more  fully,  it  would  have  a  relatively  small  ef¬ 
fect  on  the  U.S.  trade  deficit  with  Japan.  Miyohei  Shinohara  sums  up 
this  argument:26 

if  the  U.S.  believes  that  its  current-account  deficit  cannot  be  drastically 
cut  without  reforms  on  the  Japanese  side,  it  is  sufTeJCig/rom  illusions. 

As  the  American  side  admits,  80  percent  of  the  twin  deficits  are  at¬ 
tributable  to  its  domestic  problems.  The  current  account  deficit  will  be 
substantially  reduced  by  cutting  down  on  the  federal  deficit  and  raising 
the  savings  rates.  The  reduction  that  could  be  made  in  U.S.  current-ac¬ 
count  deficit  by  correcting  so-called  unfair  trade  with  Japan  would  not 
be  very  large. 

In  addition,  other  scholars  argue  barriers  to  trade  could  not  be  the 
reason  for  the  trade  imbalance  in  the  1980s  because,  if  anything, 
Japanese  markets  became  more  open  rather  than  more  closed  during 
this  period.27 

Japanese  critics  of  U.S.  policy  also  argue  that  U.S.  macroeconomic 
failures  have  led  to  the  trade  imbalance  and  hence  to  American  com¬ 
plaints  about  fairness.  The  U.S.  government  deficit,  low  savings 
rates,  and  an  overvalued  dollar  are  all  cited  to  support  this  argument. 
The  U.S.  government  deficit  nearly  tripled  between  1981  and  1986 
($79  billion  to  $221  billion),  and  may  exceed  $350  billion  in  fiscal  year 
1991.  Savings  as  a  percent  of  gross  national  product  declined  from  20 
percent  in  1978  to  15  percent  in  1988.  By  comparison,  the  savings 
rate  in  Japan  (as  percent  of  gross  domestic  product)  remained  approx¬ 
imately  at  32  percent  from  1978  to  1988.28  In  the  view  of  Japanese 
economists,  overvaluation  of  the  dollar  (about  35  percent  from  1980  to 
1985)  was  left  uncorrected  too  long.  - 

There  is  merit  in  both  arguments,  although  they  deal  with  completely 
different  issues.  Both  sides  may  be  right  and  as  part  of  their  position 
dismiss  the  case  of  the  other  side.  The  principal  argument  of  the 
Japanese — failure  of  U.S.  macroeconomic  policy — is  undisputed,  but  it 
requires  acceptance  of  the  linkage  between  U.S.  domestic  macroeco- 

tant  to  note  that  Japanese  economists  have  criticized  the  American  charge  that  Japan 
is  not  an  open  economy.  See,  for  example,  Komiya  (1988). 

26Shinohara  (1991),  p.  24.  The  most  favored  Japanese  arguments,  summarized 
here,  are  taken  from  Komiya  (1988)  and  Shinohara  (1991). 

27Bergsten  and  Cline  (1985)  make  a  similar  argument. 

2®Economic  Report  of  the  President  (1989),  Bank  of  Japan  (1989).  The  U.S.  gov¬ 
ernment  pledged  to  correct  these  problems  in  the  Structural  Impediments  Initiative 
round  completed  in  June  1990. 
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nomic  ills  and  the  bilateral  fairness  question.  The  main  American 
argument — the  Japanese  accord  neither  reciprocal  nor  national 
treatment  to  foreign  business  and  is  therefore  not  an  open  economy — 
requires  more  empirical  verification  but  cannot  be  dismissed. 


4.  CONCLUSIONS  AND  IMPLICATIONS 


CONCLUSIONS 

The  goal  of  this  study  was  to  understand  the  complex  phenomena  of 
fairness  grievances  in  U.S.-Japan  economic  relations.  By  the  start  of 
the  1990s,  the  fairness  debate  had  become  aJbilatersd  policy  problem 
of  considerable  importance.  Informed  political  and  economic  leaders 
on  both  sides  of  the  Pacific  are  increasingly  alarmed  about  the  possi¬ 
bility  of  various  serious  negative  policy  consequences  that  may  be 
triggered  by  fairness  grievances.  Because  of  the  absence  of  research 
on  the  fairness  issue,  we  sought  to  describe  the  extent  and  nature  of 
economic  fairness  grievances. 

Our  work  suggests  several  conclusions.  First,  as  measured  by  our 
media  content  analysis  and  litigation  rate  comparisons,  disputes  over 
unfairness  are  serious  and  growing  in  both  countries.  The  increase  in 
unfairness  grievances  between  Japanese  and  Americans  appears  re¬ 
lated  to  the  nature  of  the  economic  relationship  itself.  The  increased 
rate  of  interaction  in  the  U.S.-Japan  economy  appears  to  indeed  cre¬ 
ate  more  opportunities  for  misunderstanding  and  conflicts  of  interest. 
This  is  borne  out  by  litigation  trends. 

Second,  the  trends  in  perceptions  of  unfairness  grievances  are  associ¬ 
ated  generally  with  the  U.S.  trade  deficit  with  Japan  at  the  macro 
level.  But  economic  factors  themselves  are  not  a  sufficient  explana¬ 
tion  .of  the  rise  in  unfairness  grievances.  Based  on  analysis  of  the 
number  of  references  within  particular  industries,  factors  other  than 
the  level  or  the  change  in  the  trade  deficit  playjan  important  role  in 
the  number  and  intensity  of  disputes.  For  example,  there  is  an  in¬ 
crease  in  American  unfairness  complaints  in  high-technology  indus¬ 
tries,  despite  the  modest  U.S.  deficit  with  Japan,  and  in  agriculture 
even  though  there  is  an  increasing  U.S.  surplus  with  Japan.  A  second 
area  of  increase  is  related  to  foreign  investment.  Foreign  investment 
in  the  United  States  has  more  potential  to  introduce  problems  in  la¬ 
bor  relations,  treatment  of  minorities,  allegations  of  tax  underpay¬ 
ments,  environmental  challenges,  and  so  forth. 

The  fairness  debate  may  thus  be  shifting  toward  economic  activities 
that  are  less  directly  related  to  the  trade  deficit  and  toward  economic 
issues  that  trigger  concerns  over  economic  sovereignty  (foreign  in¬ 
vestment  in  the  United  States)  and  national  economic  security  and 
future  economic  growth  (high  technology).  The  questions  these 
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emerging  issues  generate  are  even  more  complicated  than  the  prob¬ 
lems  associated  with  current  problems  of  reciprocal  vs.  national 
treatment.  In  fact,  they  touch  directly  on  the  issue  of  the  sovereignty 
of  the  nation-state  itself.  These  issues  may  gradually  supplant  the  bi¬ 
lateral  trade-related  issues  and  become  the  more  prominent  policy 
concerns  for  Japanese  and  American  policymakers. 

To  gain  more  insight  into  the  scope  and  specific  .gyxramics  of  these 
emerging  issues,  we  studied  actual  disputes^  We  found  that  there 
was  little  agreement  between  the  U.S.  and  Japanese  parties  about 
the  nature  of  the  problem.  Americans  tend  to  state  specific 
grievances  at  the  industry  level  whereas  the  Japanese  express  gen¬ 
eral  grievances  at  the  national  level.  The  Japanese  emphasize  that 
U.S.  macroeconomic  policy  failure  is  the  main  problem.  Moreover, 
some  Japanese  claim  that  the  United  States  interferes  improperly  in 
Japan’s  domestic  politics  and  economy,  an  economy  many  Japanese 
insist  is  open.  The  American  argument  is  that  the  Japanese  economy 
is  closed,  according  neither  reciprocal  nor  national  'treatment  to  U.S. 
firms.  Given  such  disagreement,  policy  recommendations  become 
problematic  since  there  appears  to  be  no  common  ground  between  the 
parties. 

Therefore,  the  outlook  for  the  discourse  over  these  fairness  grievances 
appears  to  be  bleak.  However,  juxtaposed  with  the  fairness  debate  is 
increasing  evidence  of  positive  developments  in  the  U.S.-Japan  eco¬ 
nomic  relationship.  The  economic  relationship  continues  to  grow  and 
many  of  the  same  Japanese  and  American  companies  embroiled  in 
the  fairness  grievances  discussed  here  are  involved  in  trade,  joint 
ventures,  or  other  types  of  economic  relationships.  The  question  is 
whether  the  growing  number  of  fairness  disputes  will  lead  to  a  slow¬ 
ing  or  reversal  in  the  movement  toward  economic  cooperation. 

IMPLICATION S  AND  LIKELY  POLICY  DIRECTIONS 

There  will  always  be  grievances  over  fairness  in  the  U.S.-Japan  eco¬ 
nomic  relationship,  and  there  will  thus  be  a  continuing  need  to  un¬ 
derstand,  and  where  appropriate,  to  redress  these  grievances.  The 
problematic  status  of  the  current  GATT  negotiations  and  the  slow 
progress  of  the  current  bilateral  Japanese-U.S.  negotiations  give  lit¬ 
tle  promise  that  economic  fairness  grievances  are  being  addressed. 
Japanese  and  American  businesses  have  turned  to  American  courts  to 
redress  their  differences,  but  this  is  not  a  completely  satisfactory  so¬ 
lution.  Courts  can  deal  successfully  only  with  specific  problems. 
They  cannot  promote  broad  policy  changes  that  would  lead  to  a 
longer-term  approach  to  resolve  grievances.  Japan  and  the  United 
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States  may  need  to  develop  additional  institutional  means,  perhaps 
joint  economic  councils,  trade  arbitration  courts,  and  other  alternative 
dispute  resolution  mechanisms,  to  address  broader  issues  and  to 
facilitate  mutual  solutions. 

The  need  seems  particularly  acute  now,  with  the  high  level  of  agita¬ 
tion  in  both  societies  about  fairness.  The  mutual  recrimination  ap¬ 
pears  in  part  a  response  to  the  rapid  growth  in  economic  interdepen¬ 
dence  that  has  disturbed  particular  industries  and J  regions  within 
each  country.  Eventually  Japanese  and  U.S.  businesses  and  citizens 
will  have  to  adapt  to  changes  that  are  inevitable  and  permanent.  As 
one  scholar  states, 

Over  the  long  run  national  political  institutions  may  crumble  or  shift  in 
response  to  market  conditions,  new  ideas,  or  international  structural 
change—but  the  long  run  may  take  quite  some  time.1 

Given  the  intractability  of  the  dispute  documented  in  this  study,  we 
join  the  policy  analysts  and  commentators  who  project  a  negative  pol¬ 
icy  spiral  between  the  two  countries.  On  the  U.S.  side,  observers  ar¬ 
gue  that  the  United  States  cannot  continue  to  tolerate  the  combina¬ 
tion  of  continued  market  penetration  by  Japanese  interests  through 
trade  or  investment  and  the  Japanese  pattern  of  not  granting  recipro¬ 
cal  or  national  treatment  to  American  business.  According  to  these 
analysts,  Japan  will  not  change  its  de  facto  exclusionary  policies,  or 
will  change  but  at  an  unacceptable,  glacial  pace.  The  observers  thus 
argue  for  the  development  of  a  new  managed 'tsometimes  called 
strategic  or  fair)  trade  arrangement  with  Japan.2  The  practical 
meaning  of  the  concept  of  managed  trade  varies  from  author  to  au¬ 
thor.  The  concept  of  managed  trade  itself  refers  to  a  variety  of  trade 
and  investment  restrictions  ranging  from  trade  limitations  placed  on 
particular  industries  (based  on  criteria  developed  to  protect  specific 
industries)  to  a  cap  placed  on  the  absolute  level  of  deficit  in  trade  or 
foreign  investment.  However,  the  policy  instruments  available  for  a 
managed  bilateral  trade  policy  are  problematic.3  In  all  likelihood, 
Japan  would  retaliate  against  any  American  government  trade  and 
investment  policy  changes.  Therefore,  the  probable  policy  direction 
most  often  discussed  is  what  might  be  called  patchwork  protection¬ 
ism — an  increase  in  VRAa  and  more  formal  trade  and  investment 
barriers.  The  question  becomes  one  of  limiting  damage  to  the  bilat¬ 
eral  relationship  from  the  negative  momentum  created  by  the  fairness 


1Odell  (1990),  p.  163. 

2Representative  statements  may  be  found  in  Krugman  (1987)  and  Porter  (1990). 

sFor  a  summary  of  the  problems,  see  Bhagwati  (1990). 
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issue.  To  prevent  this  damage,  leaders  must  recognize  that  serious 
problems  exist,  and  that  these  problems  require  a  more  extensive  set 
of  bilateral  institutions  in  which  fairness  issues  can  be  addressed 
without  endangering  the  entire  relationship. 

Any  and  all  of  the  negative  possibilities  noted  will  lead  to  a  reduction 
of  the  volume  of  trade  and  investment  between  the  two  countries  and 
subsequently  to  a  reduction  of  the  standard  of  living' in  both  coun¬ 
tries.  However,  the  resolution  of  the  dispute  may  have  even  broader 
implications.  For  example,  the  fairness  debate  could  have  spillover 
effects  on  political  and  security  dimensions  of  the  U.S.-Japan  rela¬ 
tionship.  In  addition,  the  way  in  which  Japan  and  the  United  States 
work  out  these  policy  issues  will  provide  a  precedent  that  is  likely  to 
be  followed  elsewhere.  If  unsuccessful,  this  will  not  provide  encour¬ 
agement  for  other  countries  involved  in  economic  fairness  disputes. 

These  likely  policy  directions  are  not  our  preferences;  indeed,  we  have 
intentionally  stated  them  starkly  in  hopes  of  increasing  awareness  of 
the  high  stakes  involved  in  the  fairness  debate.  Additionally,  the  idea 
that  the  fairness  debate  will  be  frozen  until  some  policy  intervention 
takes  place  is  based  on  the  assumption  that  no  major  changes  will  oc¬ 
cur  that  could  suddenly  alter  the  nature' of  the  debate.  Given  the 
types  of  economic  and  political  events  that  have  jolted  the  world  in 
the  past  few  years,  this  may  be  the  most  unlikely  outcome. 


Appendix  A 

NEWSPAPER  CONTENT  ANALYSIS 


The  objective  of  the  content  analysis  in  this  study  is  to  provide  a  mea¬ 
sure  of  the  magnitude  of  the  U.S.-Japan  fairness  debate  in  the  public 
arena.  By  doing  so,  we  can  obtain  a  barometer  of  the  rising  level  of 
concern  in  both  societies  related  to  the  increasing  interdependence  in 
our  joint  NichiBei  economy. 

Our  sources  were  major  newspapers  in  both  countries.  Newspapers 
were  selected  over  nonprint  and  other  print  media  for  a  variety  of 
reasons,  including  the  difficulty  in  systematically  analyzing  the  con¬ 
tent  of  a  nonprint  medium.  The  volume  of  information  and  the  lack  of 
adequate  technology  to  mechanically  assess  the  content  of  radio  and 
television  broadcasts  make  this  approach  almost  impossible.  It  is  also 
true  that  the  printed  media,  unlike  television  and  radio,  are  not  as 
constrained  in  their  length  and  cover  a  more  comprehensive  set  of  is¬ 
sues. 

The  first  step  in  our  analysis  was  to  determine  which  newspapers 
were  to  be  examined.  The  objective  was  to  identify  newspapers  in 
both  countries  that  served  as  national  newspapers  reflecting  the  de¬ 
bate  at  a  national  rather  than  a  regional  or  local  level.  The  U.S. 
newspapers  selected  were  the  New  York  Times,  Washington  Post,  and 
Los  Angeles  Times.  The  Japanese  newspapers  were  the  Nihon  Keizai 
Shimbun,  Asahi  Shimbun,  Mainichi  Shimbun,  and  Yomiuri  Shim- 
bun.  The  newspapers  were  selected  in  conjunction  with  Dr.  Minoru 
Nakazato,  Hitsubashi  University,  and  Dr.  Hidetaka  Aizawa,  Tsukuba 
University,  who  analyzed  the  Japanese  newspapers. 

After  identifying  the  newspapers,  a  keyword  search  strategy  was  de¬ 
veloped  to  identify  the  relevant  articles.  The  selection  strategy  in¬ 
volved  two  steps.  First,  a  wide  range  of  articles  was  collected  from  all 
types  of  print  media  in  both  the  United  States  and  Japan.  Based  on  a 
systematic  reading  of  the  articles,  a  preliminary  list  of  words  related 
to  the  fairness  debate  was  assembled.  The  list  was  then  screened  to 
omit  words  not  indicative  of  a  fairness  discussion.  Words  which  could 
not  be  used  in  a  search  for  technical  reasons  were  also  omitted.  The 
resulting  list  is  provided  in  Table  A.  1. 
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Table  A.1 

Original  Search  Criteria 


A. 

B. 

C. 

JAPAN*  in  title  or  descriptor  fields 

TRADE  or  IMPORT*  or  EXPORT*  or  INVEST* 
One  of  the  following  list  of  words 

unfair* 

fair*  »  v 

inequit* 

equity  -• 

unequal* 

balanced 

violat* 

two-way  street 

infring* 

level  playing  field 

threat* 

openness 

intrud* 

access 

intrusion 

sanctions 

collusion 

preferen* 

high-handed* 

protectionis* 

arrogan* 

barrier* 

predatory 

dump* 

meddl* 

quotas 

scapegoat* 

unilateral 

interference 

subsidiz* 

unbalance* 

subsidy 

friction 

subsidies 

free  ride* 

nationalis* 

dictat* 

closed 

racis* 

exclusion* 

domestic 

exclud* 

NOTE:  An  article  must  have  A,  B,  and  (Tto  qual¬ 
ify  as  a  fairness  reference.  *  indicates  a  truncation: 
computer  will  include  all  words  including  root  letters 
and  all  endings. 

In  collaboration  with  our  Japanese  colleagues,  a_similar  approach  was 
taken  to  determine  the  keywords  for  the  Japanese  media  analysis. 
Their  review  of  Japanese  articles  on  the  fairness  issue  indicated  that 
the  vocabulary  in  the  Japanese  articles  closely  paralleled  the  vocabu¬ 
lary  in  the  American  analysis.  This  is  partly  because  many  of  the 
discussions  are  in  response  to  issues  raised  in  the  United  States.  The 
Japanese  keyword  list  is  provided  in  Table  A.  2. 

This  search  approach  was  based  upon  a  full-text  review  of  the  arti¬ 
cles.  In  this  type  of  review,  the  full  text  of  the  articles  is  searched  us¬ 
ing  an  on-line  editor  for  the  occurrence  of  a  selected  list  of  words.  The 
editor  uses  Boolean  search  methods  such  that  any  single  word  on  the 
selection  list  would  trigger  the  identification  of  the  article  as  meeting 
the  search  criteria.  In  developing  the  list,  an  effort  was  made  to  in- 
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Table  A.2 

Content  Analysis: 
Japanese  Keywords 


kosei 

kohei 

fukohei 

fukosei 

fabyodo 

ihan 

ahingai 

kyoi 

shinnyu 

kyobo 

koatsu-teki 

go  man 

ryakudatsu 

kansho 

aukeipugo  to 

ftikinko 

masatsu 

furi  raida 

meirei 

jinahu-sabetsu 


sogo-shugi 

byodo 

seisai 

tokkei-kansei 

hogo-shugi 

hogo-boeki 

shoheki 

danpingu 

wariate 

ippo-teki 

hojo 

hojokin 

kokka-shugi 

heisa-teki 

hayo 

naisei-kansho 

haiseki 

ahijo-kaiho 

akusesu 

jiyu-boeki 


elude  words  that  reflected  all  sides  of  the  debate.  The  basic  search 
criteria  are  given  in  Table  A.l.  The  article  must  contain  a  reference 
to  Japan  in  the  title  or  descriptor  fields,  and  musfalso  have  a  refer¬ 
ence  to  trade,  import,  export,  or  investment.  Articles  that  met  these 
criteria  were  then  subjected  to  the  additional  keyword  search.  A 
sample  of  the  articles  selected  under  the  criteria  were  reviewed  to 
verify  that  the  search  criteria  were  successfully  identifying  appropri¬ 
ate  articles.  These  criteria  were  translated  into  Japanese  and  a  com¬ 
parable  analysis  performed  on  the  Japanese  newspapers.  The  se¬ 
lected  newspapers  were  analyzed  for  all  years  for  which  on-line  full 
text  was  available  (thus  limiting  the  time  for  which  data  are  available 
for  many  of  the  newspapers).  The  results  from  the  analysis  are  given 
in  Table  A.3. 

A  second  level  of  analysis  was  made  for  the  New  York  Times  to  fur¬ 
ther  refine  the  general  industry  categories  in  which  the  concerns  were 
arising.  A  second  series  of  searches  was  made  of  the  newspaper  using 
an  additional  industry  word  list  to  further  categorize  the  articles. 
Each  newspaper  was  searched  five  additional  times  using  the  original 
search  list  and  one  of  the  individual  industry  lists  shown  in  Table  A.4. 
The  results  from  these  analyses  are  shown  in  Table  A.5. 
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Table  A.S 

Newspaper  Content  Analysis  Results 


U.S.  Newspaper  Content  Analysis  Results  by  Year  Searched 


Year 

NY  Times 

LA  Times 

Wash  Post 

1980 

162 

1981 

302 

•t 

>  j 

1982 

308 

— • 

1983 

301 

1984 

209 

84 

1985 

389 

198 

187 

1986 

418 

201 

113 

1987 

597 

384 

151 

1988 

353 

378 

121 

1989 

413 

483 

162 

1990 

402 

591 

156 

Japanese  Newspaper  Content  Analysis  Results  by  Year  Searched 

Year 

Nihon  Keizai 

Asahi 

Mainichi 

Yomiuri 

1980 

4 

1981 

40 

1982 

275 

1983 

134 

1984 

208 

1985 

570 

857 

1986 

306 

356 

1987 

1559 

593 

118  - 

1236 

1988 

1458 

333 

185 

888 

1989 

1380 

453 

200 

818 

1990 

995 

400 

198 

806 

There  are  some  interesting  differences  between_the  newspapers.  For 
example,  the  growth  in  the  frequency  of  articles  addressing  this  set  of 
issues  is  substantially  greater  in  the  Los  Angeles  Times  than  for  the 
New  York  Times ,  whereas  the  growth  for  the  Washington  Post  was 
less  over  the  period.  Among  the  Japanese  newspapers,  there  are  also 
differences,  although  the  limited  on-line  availability  of  these  papers 
makes  comparisons  difficult.  There  were  also  some  similarities 
among  the  papers.  The  most  obvious  is  that  1987  was  a  year  of 
sharply  increased  newspaper  coverage  of  fairness  and  equity  issues  in 
both  Japanese  and  U.S.  papers.  For  many  of  the  papers,  this  was  the 
peak  year  in  terms  of  the  number  of  articles.  A  second  similarity  is 
that  the  issue  coverage  appears  to  be  substantially  greater  during  the 
second  half  of  the  decade  than  during  the  first. 
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Table  A.4 

Industry  Identification  Criteria: 
Economic  Data 


Agriculture 

Manufactured 

Goods 

High 

Technology 

agri* 

ship 

computer*  >  _ 

beef 

shipbuilding 

semiconductor*  J 

citrus 

steel* 

chip* 

orange* 

ferrous 

microchip* 

melon* 

machin* 

supercomputer* 

grapefruit 

tool* 

software 

fruit 

chemical* 

satellite* 

rice 

metal* 

biotech* 

lumber 

cloth* 

superconduct* 

fish* 

texti* 

FSX 

wheat 

appliance* 

aircr* 

food 

video 

airpl* 

television 

fighter 

electron* 

stereo* 

auto 

automo* 

truck* 

HDTV 

robot* 

Commodities/Raw 

Materials 

Services 

electricity 

construct* 

oil 

air  carrier* 

petro* 

airlin* 

coal 

landing  right* 

ore 

air  trans* 

air  deliv*  _ 

air  express* 

retail 

store 

franch* 

service* 

insur* 

credit  card 

finance 

- 

banking 
legal  ser* 
law  firm* 

Although  there  is  room  for  error  in  using  these  indicators  as  absolute 
measures  of  public  concern  over  fairness  disputes,  they  are  useful  for 
comparison.  Since  the  methodology  was  systematic  in  the  way -it  se- 
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Table  A.5 

Industry  Identification  Criteria:  U.S.  Newspaper  Content  Analysis 


New  York  Time e. 


Year 

Agricultural 

Commodity 

Manufacturing 

High  Tech 

Services 

1980 

24 

46 

116 

24 

62 

1981 

60 

68 

229 

<  67 

126 

1982 

67 

60 

208 

84 

153 

1983 

77 

46 

197 

84 

140 

1984 

49 

46 

116 

55 

110 

1985 

93 

42 

258 

130 

255 

1986 

90 

109 

225 

125 

253 

1987 

105 

73 

356 

243 

338 

1968 

109 

37 

192 

115 

219 

1989 

96 

41 

217 

177 

271 

1990 

58 

71 

243 

182 

299 

Los  Angeles  Times 

Year 

Agricultural 

Commodity 

Manufacturing 

High  Tech 

Services 

1985 

39 

26 

28 

72 

126 

1986 

33 

29 

115 

68 

116 

1987 

91 

55 

243 

184 

198 

1988 

132 

52 

204 

87 

212 

1989 

141 

35 

236 

166 

272 

1990 

194 

80 

293 

207 

384 

Washington  Post 

Year 

Agricultural 

Commodity 

Manufacturing 

High  Tech 

Services 

1984 

26 

11 

49 

31 

53 

1985 

47 

37 

127 

82 

139 

1986 

23 

16 

72 

40 

78 

1987 

31 

20 

104 

85 

110 

1988 

33 

10 

63 

35 

97 

1989 

34 

13 

84 

60 

131 

1990 

44 

21 

89 

74 

138 

lected  the  articles  relevant  to  the  fairness  dispute,  one  can  compare 
the  results  of  any  given  two  years  within  the  context  of  the  study  and 
ascertain  if,  in  general,  levels  of  concern  were  rising  or  declining  over 
time. 

It  is  important  not  to  concentrate  too  closely  on  the  data  or  to  at¬ 
tribute  too  much  to  year-to-year  variations  in  the  individual  data  se¬ 
ries.  The  story  content  of  newspapers  is  subject  to  biases  related  to 
political,  social,  and  economic  concerns,  as  well  as  editorial  changes  at 
the  newspapers.  An  election  year  in  which  trade  policy  is  a  mfitfor  is¬ 
sue,  for  example,  will  see  an  increase  in  the  number  of  relevant  arti- 
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cles  in  one  year.  This  effect  would  appear  as  a  spike  in  the  data. 
Other  factors  such  as  competing  news  stories  (e.g.,  the  Persian  Gulf 
conflict)  will  also  have  an  effect. 

Another  question  is  whether  the  number  of  articles  regarding  fairness 
as  a  proportion  of  all  articles  on  Japan  has  changed.  These  results 
are  presented  in  Table  A.6.  As  can  be  seen,  the  proportion  of  articles 
has  approximately  the  same  trends  and  magmtudaifts'the  raw  num¬ 
bers.  ^ 


Table  A.6: 

Percentage  of  Articles  About  Japan 
Dealing  with  Fairness 


Year 

New  York 
Times 

LA  Times 

Wash  Post 

1980 

23.5 

1981 

29.6 

1982 

34.0 

1983 

35.5 

1984 

30.9 

44.8 

1985 

42.5 

42.6 

54.2 

1986 

41.4 

33.0 

40.6 

1987 

48.4 

41.2 

56.0 

1988 

36.5 

32.8 

49.2 

1989 

39.9 

31.1 

50.3- 

1990 

40.9 

38.3 

46.1 

Appendix  B 


THE  RAND  FEDERAL  COURT  DATA  BASE  AND 
U.S.-JAPAN  CORPORATE  LITIGATION  SAMPLE 
CONSTRUCTION  AND  ANALYSIS 


Information  regarding  every  civil  case  litigated  in  the  federal  district 
courts  is  reported  to  the  Administrative  Office  of  the  U.S.  Courts  in 
Washington,  D.C.  Standardized  forms  filled  out  by  clerks  at  the  time 
of  filing  and  at  final  disposition  are  used  by  the  Administrative  Office 
to  create  a  central  data  base  with  a  single  record  for  each  case.  Since 
1970,  the  data  have  been  maintained  in  a  machine-readable  format; 
in  the  spring  of  1986,  it  was  placed  into  the  public  domain  as  the 
Integrated  Federal  Court  Data  Base  (IFCDBXwith  yearly  updates). 

Each  record  in  the  IFCDB  contains  information  regarding  the  nature 
of  the  dispute,  the  type  of  jurisdiction  allowing  the  action  to  be  heard 
in  a  federal  district  court,  the  amount  in  controversy,  the  title  and 
docket  number  of  the  case,  and  other  descriptive  filing  information.  If 
the  action  has  been  ended  by  trial,  settlement,  dismissal,  or  other 
reason,  additional  data  regarding  the  method,  timing,  and  results  of 
termination  are  also  included.  The  end  product  is  a  rich  research  re¬ 
source. 

SELECTION  OF  YEARS  AND  TYPES  OF  CASES 

To  determine  the  extent  to  which  Japanese  corporations  are  litigants 
either  as  plaintiff  or  defendant,  we  examined  four  years  in  the 
IFCDB — 1972,  1977, 1982,  and  1987.  We  included  every  case  filed  in 
the  federal  district  courts  in  those  years  that  may  have  involved  busi¬ 
nesses.  The  cases  excluded  were  the  following  types: 

•  Actions  regarding  repayment  of  student  loans  or  veterans’  bene¬ 
fits 

•  Deportations 

•  Prisoners'  rights 

•  Tort  suits  where  the  United  States  is  the  defendant 

•  Actions  regarding  Social  Security  where  the  United  States  is  the 
defendant 
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•  Local  jurisdiction  actions  (i.e.,  suits  initiated  on  Guam,  Wake 
Island,  and  other  U.S.  territories). 

These  restrictions  had  little  effect  on  the  number  of  cases  with  corpo¬ 
rate  defendants  but  they  greatly  reduced  the  count  of  names  of  plain¬ 
tiffs  and  defendants  to  be  searched.  Still,  we  were  left  with  469,594 
actions. 

SELECTION  OF  COMPANIES 

For  the  pilot  analysis,  we  employed  a  set  of  criteria  that  would  pro¬ 
duce  conservative  results — that  would,  if  anything,  understate  the 
number  of  such  suits.  The  list  of  Japanese  firms  included  only  those 
firms  listed  on  the  Tokyo  and  major  regional  Japanese  stock  ex¬ 
changes.  The  Japanese  firms  listed  are  from  the  the  following  stock 
exchanges:  the  Tokyo  1st  and  Tokyo  2nd,  the  Osaka  1st  and  Osaka 
2nd,  the  OTC  (over  the  counter),  the  Nagoya  1st,  the  Niigata,  and  the 
Sapporo.  Japanese-owned  firms  in  the  United  States  were  not  in¬ 
cluded.  Our  target  period  included  the  years  1972,  1977,  1982,  and 
1987.  We  looked  at  every  case  filed  in  the  federal  district  courts  in 
those  years  that  may  have  involved  businesses. 

The  case  title  in  the  IFCDB  record  was  then  processed  to  extract  the 
first-named  plaintiff  and  the  first-named  defendant,  thus  increasing 
the  search  parameters  to  over  900,000  names.  Software  was  devel¬ 
oped  to  automate  inspection  of  each  name.  Individual  words  in  a 
company  title  were  identified — Kawasaki  Risen  Kaisha,  Ltd.,  for  ex¬ 
ample — and  compared,  character  to  character,  to  the  names  in  the 
file.  T6  allow  for  data  entry  errors  on  the  part  of  the  district  court 
clerks  who  entered  the  data  (and  for  misspellings  upon  the  part  of  the 
filing  attorney),  substrings  were  made  part  of  the  search  process 
(Kawa  and  Said  in  the  previous  example).  This  yielded  about  15,000 
potential  “hits”  that  were  then  scanned  manually  against  our  target 
company  list.  When  it  was  determined  that  a  match  had  occurred,  a 
unique  company  number  and  its  industry  type  were  appended  to  the 
case  record. 

Approximately  250  Japanese  corporations  were  found  in  the  IFCDB 
out  of  the  2100  firms  on  our  stock  exchange  lists.  They  accounted  for 
1568  cases  in  the  sample  years. 


Appendix  C 

FAIRNESS  REFERENCES  AND  THE  DEFICIT 


CORRELATIONS  BETWEEN  THE  DEFICIT  AND  FAIRNESS 
REFERENCES 

Efforts  to  determine  whether  the  trade  deficit  and  the  number  of 
fairness  references  are  related  are  made  more  difficult  by  the  pres¬ 
ence  of  a  strong  upward  trend  in  all  the  data  series.  The  resulting 
correlations  between  the  deficit  and  the  number  of  references  appear¬ 
ing  in  the  same  year,  with  a  one-year  lag,  or  with  a  two-year  lag  all 
tend  to  produce  high  correlations  and  are  therefore  not  informative. 
The  correlations  between  the  number  of  fairness  references  and  the 
industry  deficits  are  shown  in  Tables  C.l  through  C.4. 


Table  C.l 

Correlation  of  Economic  Deficit  and 
Fairness  References 


Correlation  with  the 
Economic  Deficit 

No.  of  references  (same  year) 

.754 

No.  of  references  (one-year  lag) 

.599 

No.  of  references  (two-year  lag) 

.417 

Table  C.2 

Correlation  of  Manufacturing  Deficit  and 
Manufacturing  Fairness  References 


Correlation  with  the 
Manufacturing  Deficit 

No.  of  references  (same  year) 

.507 

No.  of  references  (one-year  lag) 

.442 

No.  of  references  (two-year  lag) 

.344 
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Table  C.3 

Correlation  of  High-Technology  Deficit  and 
High-Technology  Fairness  References 


Correlation  with  the 
High-Technology 
Deficit 


TT 


No.  of  references  (same  year) 

.770  <  , 

No.  of  references  (one-year  lag) 

.642 

No.  of  references  (two-year  lag) 

.810 

Table  C.4 

Correlation  of  Agricultural  Surplus 
and  Fairness  References 


Correlation  with  the 
Agricultural  Deficit 

No.  of  references  (same  year) 

.367 

No.  of  references  (one-year  lag) 

.619 

No.  of  references  (two-year  lag) 

.723 

ELIMINATING  THE  TREND  IN  THE  SERIES 

One  way  to  deal  with  the  problem  is  to  eliminate  the  trend  in  the  var¬ 
ious  series.  This  was  accomplished  by  estimating  the  trend  line  for 
each  of  the  series  and  computing  the  residuals  for  each  of  the  annual 
observations  from  the  trend  line  (See  Fig.  C.l).  For  example,  if  the 
number  of  fairness  references  showed  a  sharp  increase  in  a  particular 
industry  in  a  year  and  we  believed  that  the  deficifwas  related  to  the 
number  of  references,  then  we  would  expect  to  observe  an  increase  in 
the  trade  deficit  either  in  that  year  or  in  a  prior  year. 

The  following  tables  report  correlations  between  the  residuals  from 
the  number  of  fairness  references  and  from  the  deficit  for  the  econo¬ 
mywide  data  and  for  each  of  the  three  industry  groupings  for  which 
data  were  available.  If  there  is  a  strong  relationship  between  two 
variables  that  goes  beyond  the  simple  rising  trend  in  the  data,  the 
correlations  would  be  positive.  In  general,  we  are  most  likely  to  ob¬ 
serve  a  correlation  between  the  deficit  and  the  references  in  the  same 
year  or  in  the  following  year.  Tables  C.5  through  C.8  report  the  re¬ 
sults  for  the  four  sets  of  data. 
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Fig.  C.l — Measuring  the  residuals 


In  the  case  of  the  aggregate  data,  there  does  appear  to  be  a  weak  pos¬ 
itive  correlation  between  the  residuals  of  the  deficit  and  the  residuals 
of  the  references  in  the  same  year.  This  relationship  is  also  evident  in 
the  data  in  Fig.  3.5  in  the  text.  A  similar  correlation  is  evident  in  the 
manufacturing  table  for  the  same-year  data.  There  does  not  appear 
to  be  any  effect  in  the  first  year  in  the  high-technology  data,  but  a 
similar  weak  correlation  exists  in  the  agriculture  data.  In  this  case, 
the  correlation  is  negative — an  increase  in  the  U.S.  surplus  in  any 
given  year  tends  to  be  associated  with  a  decrease  in  fairness  refer¬ 
ences  in  that  same  year. 


Table  C.5 

Correlation  of  Residuals  Between  the 
Economic  Deficit  and  Fairness  References 


Correlation  with  the 
Economic  Deficit 

No.  of  references  (same  year) 

.403 

No.  of  references  (one-year  lag) 

-.072 

No.  of  references  (two-year  lag) 

-.678 

Table  C,6 


Correlation  of  Residuals  Between  the 
Manufacturing  Deficit  and 
Fairness  References 


Correlation  with  the 
Manufacturing  Deficit 

No.  of  references  (same  year) 

.329  **  - 

No.  of  references  (one-year  lag) 

-.029 

No.  of  references  (two-year  lag) 

-.682 

Table  C.7 

Correlation  of  Residuals  Between  the 
High-Technology  Deficit  and 
Fairness  References 


Correlation  with  the 
High-Technology  Deficit 

No.  of  references  (same  year) 

.048 

No.  of  references  (one-year  lag) 

-.521 

No.  of  references  (two-year  lag) 

.000 

Table  C.8 

Correlation  of  Residuals  Between 
the  Agricultural  Surplus  and 
Fairness  References 


Correlation  with  the 
Agricultural'Surplus 

No.  of  references  (same  year) 

-.352 

No.  of  references  (one-year  lag) 

-.042 

No.  of  references  (two-year  lag) 

.190 
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